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L aw and Equity: 


Argued, Debated. and | Adjudged i in the 


King s Bench and Chancery, 


IN THE 


Twelfth and Thirteenth Years of 
Queen ANNE, 


2 the Time of Lord Chief Juſtice PARK ER. 
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| TWO TRE ATISES, 


— 


IT H.E ONE 
On the Action of Debt, 


THE OT HE R 


On the Conſtitution of England. 


Now firſt printed from the original Manuſcript of 
the late Lord Chief Baron — E RT. 
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Printed by CATERIN E LixnTor, Law-Printer to the King's moſt 
Excellent Majeſty; for W. OwEN, at Homer's Head, neat 
Temple-Bar, Flect. ſtreet. MDCCLX, 
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PREFACE. 


S the following Caſes were 
collected by the late Lord 


Chief Baron GiL EBERT, it 
is not doubted but they will meet 
with a favourable Reception from 
the Publick, and notwithſtanding 


ſome of them are extant in Lu- 


cas, we may venture to ſay they 


fall ſnort of the Judgment and 
V Ability 
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PR RB U. 
Ability of our Author in their 
Copiouſneſs and learned Argu- 
ments, which Advantage has met 
with Encouragment preferable to 
an Allocatur in many Inſtances; 


particularly in the Cafes Temp. 


IVill. 3. Andrews in the King's 


Bench, Sc. and nothing can be 


a ſtronger Inſtance than that 


Merit is the belt Allocatur. 


The Treatiſe On the Aclion of |, 


Debt is a genuine Performance 


of the ſame Author, and we 


doubt not will prove, equally 


acceptable; as likewiſe the ſmall 
Tract On the Conflitution of 


England, 
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England, notwithſtanding Part of 


an incorrect Copy of it may be 


met with in Print“. 


* By way of Introduction to this Author's 


Hiſtory and Practice of the Court of Common 
Pleas. 
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NAMES of the CASES. 


A. 
B RAT HUT v. Brandon. Page 118 
African Company v. Maſon. 238 
Ainge v. Morgan. 124 
Anonymous. 93, 103, 131, 238, 287, 316 
v. Cullum. 1 
a v. Day. 130 
B. 
Backhouſe and Wells. 20, 129 
Barnardiſton v. Fouliger. 1 | 
Bellaſis v. Mernham. 288 
Bromfield v. Launder. 143 
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The Mannes of the Caſes. 


. 
Calverley v. Calverly, Page 10, 32 
Chancellor and Scholars of Univerſity of Cam- 
bridge v. Crofts, 248 
Chilcot et ux' v. Davis. 285 
Clavering and Alkinſon. 5 
Cole v. Hawkins, 279 
Collins v. Harvey, | 98 
Cripple- Gate, St. Giles's Pariſh, Clerk his Caſe. 
180 

D. 
Danimes v. Birch. 298 
Devcedel v. Toker, 59 
Dunsfold Inhabitants v. Windſborough Green 
Inhabitants. 97 

E. 

Eaſt and Eſſington. by 

F. 
Fiſh v. Miller. | 123 
Foreman and Dolemau. 135 


Fothergil v. Jackſon. 314 


f 


The Names of the Caſes. 


G. 
Giles (St.) Cripple-Gate, Pariſh Clerk his Caſe, 
Page 180 
Gill v. Gill, 317 
Goodright v. Wright, 180 
H. 
Harriſon v. Thornborough, 114 
Hatch v. Bliſſet. 308 
Haven v. Creon. 11 
Hempſted Norris Pariſh Inhabitants and 
Chevely Pariſh Inhabitants. 104. 
Hitchcock*s Caſe. 227 
Holmes and Huſe. 2 
Howel and Gough. 91 
J. 
and Amery. 49, 139 
Jackſon and Laverack, 13, 75 
Jeffery and Barrow. 141, 279 
Johnſon v. Altham, 80, 138 
Jones v. Givin. 185 


K. 


Kempſter v. Nelſon. 
Kinbar v. Gardiner. 
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Phyſicians College v. Doctor Weſt. 
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The Manes of the Caſes, 


L. 
Larkin and Turner. Page 52 
Leeds (Dux) v. Hill- Morton. 130 
Lomax v. Cullum. 58 
M. 
Meclanham v. Foliam et ab. 9 
Miles v. Williams. 318 
Mohun's Caſe. 248 
Muſton and Yeatman, 30g 
N. 
Newhall and Seabrook. 290 
Nutton and Crow, | 104 
. 


Parker v. Langley. 


Pockinghall v. Hawkins. 
Pomeroy v. Smith. 
Poulſon and Franſhaw. 


Q. 
Queen, /ee Regina. 


R. 


Read v. Smith, 
Regina v. Aimwell, 
v. Allenby et al'. 


, — - ad 
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The Mames of the Caſes. 


Regina v, Bedford. "Pp 297 
— v. Blagden. | 6, 145 
—- v. Brathorp Hulſey, Lincolnſhire, 162 
v. Brown. 2 4.4- 
v. Clark. 291 
v. Cubbold. 111 
— v. Dunn. 130 
——— v. Evans. 160 
v. Freeman. 32 

v. Gapper. I 
v. Gil. 3 1 
v. Green. 132, 231 
v. Grey. 244 
v. Gilling. 85 
. Jones. 13 
. Toſeland. 289 
— v. Kirby. 310 
v. Knott. 296 
v. Langton. 103, 136 


22 0, Mancheſter Pariſh Overſeers. 137 
9. Marthas Pariſh Abbingdon, Surry. 


161 

—9 . Nuns. 36 

v. Odam. 2 

. Patchin. 277 

. Pettifer. 67 

v. Peterborough Biſhop. 67 

V. Powell, 4 

v. Randal. 245 

v. Rawlinſon, 241 

v. Robſon. 245 

v. Saffron Walden, Eſſex, 55 

— v9, Simpſon, 282 
m—CC, Smith. | 67 

. Stafford, 46 

— . Stone. 49 


The Mames of the Caſes. 


Regina v. Turner, Page 162 
v. Waeſtalt, 278 
v. Whitechapel Inhabitants. , 54 


D. 103, 2337 234 

Ryder v. Brodherſt. 299 
8. 

Seſton v. Libbard. 3 

Sharp, Sir Joſhua, v. The Commonalty and Ci- 

tizens of London. 255 

Simonds and Alexander, 237 

Skinner and Newton. 61 

Smith v. Boheme. | 93 

v. Cranſhaw. 179 

Strafford v. Forcer. 311 
T. 

d. Gethin. Qt 

Turner v, Goodwyn. 40 

T waites v. Shaw. 246 
W. 

Ward v. Reynolds. 243 

Watkins v. Gunter. BE 7 1 
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De Termino Sancti Mi- 
chaelis Anno duode- 
cimo Anne Reginæ. 


1 3 


Memorandum, Mr. J. Littleton Powys 
des abſent all this Term, being indiſ- 
poſed with the Gout, 
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v. Cullum, 


ASE upon an Aſumpſit againſt cue changed 
an Executrix laid in Landon. Mr, by Executer, 
Powys moved to change the Venue 

upon Defendant's Affidavit, that 

her Huſband the Teſtator lived at Diſſe in 

Norfolk, that he had not been in London 

in twenty Years before his Death to her Re- 
membrance, and that ſhe verily believed that 

K ere was any ſuch Promiſe, it was made 


or folk, 


* J Regina 
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Reports in the King's Bench, &c. 


Regina v. Oda. 


Order of Baſ- fu PON the Return of a Certiorar;, Mr. 
_ — Page took an Exception to an Order of 
Salk. 24 Baſtardy, that the Defendant was ordered to 
Caſ. of Sett. pay 91. 75. 6d. in Groſs upon Sight of the 


& Rem. 209. Order, belides a weekly Maintenance for the 
Seſſ. Caf. 303. Child 
Cro. Car. 470. : 


Vent. K 
e eee The ee 


der a Sum in Groſs, for they muſt indemnify 
the Pariſh, and there may be Charges of the 
Woman's lying-in, Sc. before the reputed 
Father is found; the Words of the Statute 
are, that the Juſtices ſhall rake Order for the 
Relief of the Pariſh, and the keeping of the 
Child, by Payment of Money weekly or other 
Suſtentations. 


„ a Cur? Order affirmed. 


Pomeroy v. Smith. 


Poſtea 8. 85 RJEANT Ricbardſon prayed a Pro- 
Prohibitio hibition to the conſiſtory Court of the 
A pogo Biſhop of Exeter; the Plaintiff was libelled 
2 Ju there for Incontinence, and a Sentence pro- 
nounced that he ſhould purge himſelf (Omiſſo 
Juramento) with four of his Neighbours, 
within Months, or elſe ſtand excommu— 


nicated. The Suggeſtion was, that it was con- 
trary to the Common Law, for a Man to be 
brought to accuſe himſelf in a Court of Juſtice, 
and that the Statute 13 Car. 2. c. 12. had 

taken 


2 A LO ma z 


Reports in the King's Bench, &c. 


taken away the Oath ex officio, whereby ſuch 
Purgation was to be made, and conſequently 
the Purgation; that it has been fo taken in the 
Eccleſiaſtical Courts, and no ſuch Practice had 
been there ſince that Statute, 


Eyre: I don't ſee any Foundation for a Pro- 
hibition, for they have certainly Juriſdiction 
in the Cauſe, and are proceeding in their own 
Method with which no Common Law inter- 
feres, and if they proceed irregularly, you 
muſt appeal; the Statute 13 Car. 2. was 
only declaratoty, for before that Prohibitions 
were granted as to the Oath ex icio. 


Parker Chief Juſtice : That Statute has only 
taken away the Oath, and certainly it cannot 
be contrary to Law to aſk him whether he be 
Guilty or not; the granting Prohibitions be- 
fore that Act was ſomewhat hard, for their 
Courſe conſidered together and compared with 
the Rule of Common Law, was really in Fa- 
vour of the Party accuſed, becauſe that Evi- 
dence which in our Courts would be ſufficient 
to convict him abſolutely, as the Woman's 
Oath, Sc. was by their Law only ſufficient to 
make a probable Charge, fo as to put it upon 
the Party to purge himſelf by his Oath, 
which might give him an Opportunity of 
vindicating himſelf from a falſe Accuſation. 


Adjourned. 


B 2 Regina 
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Bail upon the 


Removal of an 


Indict ment for 


Petty Larceny. 


Reports in the King's Bench, &c. 


Regina v. Powell. 


N a Certiorari was returned an Indict- 

ment for Petty Larceny againſt the De- 
fendant, who was brought up by Habeas Corpus, 
and arraigned at the Bar, and pleaded Not 
guilty; and now the Court took into Conſide- 
ration what Recognizance of Bail ſhould be 
taken, and for that Purpoſe two Precedents 
were cited out of the Crown Office, viz. 


1. An Indictment of Felony removed by 


Certiorari, the Defendant arraigned and plead- 
ed at the Bar; the Court awarded a Venire ret 
coram Rege proximo Termino, and bailed him to 
appear here at the Return Day. | 


2, An Indictment of Felony removed by 
Cerliorari, the Detendant arraigned and plead- 
ed Not guilty at the Bar; the Court awarded 
a Venire returnable , and took the Recog- 


nizance to appear at the next Gaol Delivery 
tor the proper County. 


Upon theſe Authorities the Court awarded 

a Venire returnable OFab, Hil. and took the 
Recognizance to appear at that Day; the 
Detendant in 100 4. and four Manucaptors in 
301. each, and Corpus pro Corpore. Eyre ſaid 
he thought thar, upon his Appearance next 
Term, they 'ought to take a Recognizance 
tor his Appearance at the next Gaol Delivery 
for the proper County, and if the Juſtices of 
Gaol Delivery did not give Judgment there, 
then 


Reports in the King's Bench, Kc. 5 


then they ſhould bind him by Recognizance 
to appear here at the Day in Bank, becauſe it 
being in the Power of the Juſtices of Gaol 
Delivery to give Judgment below, that may 
be unneceſſary. 


als 


Clavering and Albin n. 
| n 


R. Wood moved for a Superſedeas to Super/edeas for 
diſcharge the Defendant out of Cuſ- not declaring 
tody for want of a Declaration within two 2 MY 


Terms. 


Upon Affidavit the Caſe was, that the De- 
fendant was in Cuſtody of the Chief Bailiff of 
the Honor of Pomfret, and the Plaintiff had 
declared againſt him as in Cuſtody of the 
+ Sheriff of LVorkſtire, and the Inference was, 
that this could not be taken to be the ſame 
Perſon, and conſequently no Charge againſt the 
Defendant. Sed non allocatur; et per Powel and 
Eyre : A Declaration is delivered which you 
lay is wrong, therefore take Advantage of it 
as you can, but ſurely it is a ſufficient Decla- 
ration to hold the Defendant, for the Intent 
of the Rule is anſwered by it, which is that 
he ſhould have Notice of the Cauſe of Action 
againſt him, 


B 3 Domina 


6 Reports in the King's Bench, &c. 


Domina Regina v. Blagden, Port- 
grev. Burgi de Honiton in Comi- 
tatu Devon. 


13 NFORMATION againſt the Defen- 
2 > non J dants to ſhew Quo warrants they claim to be 
o plead upon 

Terms to join Balliffs of Honiton; in Trinity Term a Rule 
Iſſue and take was made, that the Defendants ſhould have 


Notice of Tri- Time to plead *cill the laſt Day of the Term, 
al at the next 


Acres and that the Proſecutor ould reply within fo 
10 Mod, 211, many Days, and if the Proſecutor offered an 
295. Iſſue, then the Defendants ſhould join Iſſue, 
Poſt, and take Notice of Trial at next Aſſizes; the 


Defendants in their Plca ſet forth a long Title, 
and concluded with a Traverſe, ab/que hoc 
quod uſurpaverunt modo et forma prout, Sc. To 
this the Attorney General replied generally, 
guod uſurpaverunt modo et forma, et hoc petit 
quod Inquiratur per pairiam, to which the De- 
fendant demurred in Law; the Proſecutor's 
Attorney accepted the Demurrer and kept it 
about a Fortnight, but afterwards returned it, 
inſiſting that by the Rule they were obliged 
to join in Iſſue, and demurring was a Breach 
of it, and therefore ſigned his Judgment. 


And now, upon the Defendants Motion to 
ſ-t aſide the Judgment for Irregularity, the 
Queſtion was whether the Demurrer was a 
Breach of the Rule or not, and the Court 
agreed that it was not? And that the Defen- 
dant was not tied down to join Iflue in all 
Events, if the Proſecutor offered him a bad 

or 


n 3 * 3 . 2 
r ED dE ties. 


Reports in the K. ing Bench, &c. 


or an immaterial Iſſue, but that in ſuch Caſe 


he might demur notwithſtanding thoſe Words, 
and that / offeret exitum muſt be underſtood 
of ſuch an Iſſue as was proper to ſome parti- 
cular Matter in the Plea, and would try the 
Right, and as to the Iſſue taken in this Caſe 
upon the general Traverſe of the Ulurpation, 
which was no more than an Inference from 
the ſpecial Matter, they ſaid ic was the firſt 
Time it had been offered, and doubted whe- 
ther it was good, for that it neither denied, nor 
confeſſed and avoided the Defendants Title, 
but was only general in Maintenance of the 
Information, and ſeemed to leave the Proſe- 
cutor at large io offer any Thing in Evidence 
without Regard to the ſpecial Matter of the 
Defendants Plea, 


Parker Chief Juſtice ſeemed to think, that 
if the Plaintiff had tendered a clear Iſſue, and 
the Demurrer had been merely frivolous and 
groundleſs, and only affected Delay, it would 
have been a Breach of the Rule. 


Some Things were offered from the Bar 


in Defence of the Replication, and (inter alia) 


by Sir Peter Ring, that he who pleads with 


the Crown, cannot traverſe the Crown's Title 
without ſhewing one in himſelf, but muſt do 
both, and the Attorney General may always 


either take Iſſue on the Defendan''s Title, or 
in general traverſe in Maintenance of the 
Charge of his Information, except in Mon- 
ſtrance de droit, where the Party confeſſes and 
avoids the Crown's Title, and ſhews a Title in 
himſelf conſiſtent with it; he compared this with 

B 4 the 
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Antes z. 


Reports in the King's Bench, &c. 


the Caſe of an Information for Intruſion, 


and cited 3 Rep. 7. Co. Ent. 172, 175. but 
upon this Matter the Court gave no Opinion. 


The Court ruled, that the Judgment ſhould 
be ſer aſide with Coſts to the Detendant ; and 
Counſcl for the Proſecutor prayed to amend 


their Replication, which was granted alſo upon 
Payment of Coſts, 


Pomeroy v. Smith, 


8 E RJ EANT Ricbardſon renewed his 
Motion for a Prohibition, and cited Caſes 
to prove that the Queen's Courts would pro- 
hibit the Eccleſiaſtical Courts, as well when 
they proceeded in a Courſe inconſiſtent with 
the Common Law, as in a Cauſe improper 
for their Juriſdiction. Ze. 92, 93. 2 Co. 44. 
Chamberlin and Hewſon, Moor 665. 5 Mod. 
147. Cro. Fac: 388. 3 Cro. 101. Sid. 374. 
That all boot ca muſt be upon Oath, vide 


Linwood Lib. 5. Tit, de Purgatione faciendd, 


and from thence he argued that Statute had 
taken away the Oath, and conſequently had 
taken away the Thing which that Oath was 
the only Means of doing, 


Cur? : Let them ſhew Cauſe Quod non Jt 
galt, 


Meclanham 


: 8 _— be 
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Reports in the King's Bench, &c. 9 


Meclanham v. Foliam et al. 


V R. Whitaker prayed a Prohibition to the Prohibition, 

| Court of Admiralty, in a Suit brought __ Maſter 
by the Maſter and Mariners of a Ship for 1 
their Wages, wherein Proceſs (in the Nature ers and 

of a foreign Attachment) was prayed and Freighters. 
iſſued againſt the Freighters, to arreſt the 

Freight due to the Owners in their Hands. 

Parker Chief Juſtice ſaid, that theſe Cauſes Duddletone v. 
were not properly within the Anmiralty Ju- Foliam et ab. 
riſdiction, but had been indulged by the 

Courts of Common Law for two Reaſons; 

Firſt, becauſe many could join in the ſame NB. The 
Suit; and Secondly, becauſe they could hold Court after- 
the Ship, the Court granted the Prohibition as 1 
to the Maſter (as the Rule is) and denied it as on the Prayer 
to the Freighters, becauſe it appeared that the of Sir John 


Counſel moved fox the Owners only, who Duddleſtone a 


were not the Parties aggrieved by that Part Fighter, in 


; whoſe Hands 
of the Suit, the Freight 


was arreſted. 


Regina v. Inhabitantes Parochie de 
Whitechapel, .” 


N the Return of a Certiorari, it was Order of Va- 
moved to quaſh an Order of two Jul- grancy. 
tices for the Removal of two vagrant Children Cal. of Set. & 
from Great Dobby in Leicefterſhire, to White- * T3 
chapel; the Recital was, that whereas it ap- 155 
peared 


10 Reports in the King's Bench, &c. 
peared to them by the Order of A. and B. 


Juſtices, Sc. that C. and D. Children under 


the Age of —— Years had been whipt as 
Vagrants, and ſent to Great Dobby as afore- 
ſaid, as the Place of the laſt legal Settlement 
of the Father, and whereas by Law all Va- 


grants ought to be ſent to the Place of their 
Birth, therefore, c. h 


Rule to ſhew Cauſe Quod non caſſetur, vide poſt. 


\ 


Catverly v. Calverly. 


Poſtea. 


E R. Whitaker prayed a Prohibition to the 
3 Arches Court of Canterbury, in a Suit 
uit v. Exe- 


cutor, for the àgainſt an Executor for a Diſtribution of the 
Diſtribution of Ręſiduum of the Teſtator*s Eſtate undiſpoſed 
the Refduum, of, he having a Legacy by the Will, and the 
 _ ret Suggeſtion was, that by the Common Law 
© Sac England the Executor is intitled to the Re- 
Vem. 473. fiduum. Powis Juſtice : After Determination 
pl. 462. in the Caſe of Faſter and Munts, it had been 


See 2 Ven. received in Chancery, that where the Executor 
2492. 243. had a Legacy by the Will, Diſtribution ſhould 
(D) pl. 1. and be made of the Reſiduum, till in the Dutcheſs 
the Note there. of Beaufort's Caſe in the Houſe of Peers, ſeve- 
10 Mod. 400. ral of the Lords affirmed that the Decree in 
Wii. ahh 5: the Caſe of Foſter and Munts was founded on 
E Pre. 569.4 Fraud practiſed by the Executor and the 
Gilb. Eq. Perſon that made the Will, who perſuaded the 
Rep. 126, 127. Teſtator to leave a great Part of his perſonal 
26 Rep. Eſtate undiſpoſed of, by aſſuring him that 
15 ½,%fd0n tbhe Law would diſtribute it amongſt his 

neareſt Relations, and the preſent Lord Chan- 


cellor 


Reports in the K. mg's Bench, &c. IT 


cellor has determined that there ſhall be no 
Diſtribution of the Re/iduum, but it ſhall go 
to the Executor at Common Law, where 
there is nothing more in the Caſe than that 
the Executor has a Legacy by the Will, and 
abſolutely renounced that Power in the Court, 
fo that this Matter hangs in great Uncertainty 
at preſent, and is very fit to be ſettled, 


Parker Chief Juſtice: If there be ſome 
Caſes wherein there may be a Diſtribution of 
this Nature, and others where there may not, 
and which of theſe is the Caſe in Queſtion, 
depends upon Fact to be proved, I dont ſee 
how we can prohibit before that appears. 


Per Cur. Rule to ſhew Cauſe. 


Haven v. Creon. 


N Award was made between the Parties A nchments 


upon a Submiſſion by Obligation made for Non: per- 


a Rule of Court. formance of an 
award. 


Mod. 21. Salk. 71. pl. 4.83. pl. 1, 7. Mod. 8. See 9 & 10 W. 3. 


e. 19. 2 Hawk. P. C. 153. ſet. 37. 2 Keb. 575, 10 Mod. 333. 
11 Mod. 170. 12 Mod. 234, 257, 317,525, 533, 585. Stra. 095. 
2 Will. Rep. 450. Barnes 40, &c. 2 Barnes 55, 140. 


Mr. Salkeld, upon a Rule to ſhew Cauſe 
why an Attachment ſhould not iſſue for 
Non-pertormance, took Exceptions to the 
Award; Firſt, that it bore Date 28th Auguſt, 
and recited a Bond of Submiſſion dated 7 
Auguſti, which was a different Bond from ot 

made 


12 Reports in the King's Bench, &c. 


made a Rule of Court, which bore Date the 
17th of Auguſt. : 


But to this it was anſwered by Ryves, and 
agreed by the Court, that ſince it appeared 
that the Arbitrators had an Authority before 
the Award made, unleſs the Defendant pro- 
ved that there was another Bond agreed with 
that recited in the Award, they would take 
this to be a Miſtake only, the rather be- 
cauſe it is not neceſſary to recite the Bond at 
all, and the Award would be good without 
it, that the Plaintiff might maintain an Action 
upon it, notwithſtanding that Variance, and 
wherever a Judgment might be had upon it 
in an Action they would execute it by At- 
tachment. 


Second Exception was, that they had award- 
ed the Defendant to pay all ſuch Coſts as 
the Maſter ſhould tax, with the ſubſequent 
Coſts of Taxing the ſaid Coſts, that this was 
uncertain and might take in Coſts incurred 
ſince the making of the Award. 


To this Parker Chief Juſtice ſaid, that the 
like Anſwer might be given in the Caſe of an 
Award of a Releaſe of all Actions, vi. that 
it ſhould not be intended that there were any 
Actions ſince the Award made, and if there 
were, that the Award ſhould not extend to 
them, but might be well performed without 
it; fo in this Cafe we will not ſuppoſe that 
the Maſter had taxed any Coſts incurred ſince 
the Award, but if he has, you may object to 
them and have them ſtruck off. 

Third 


Reports in the King's Bench, &c. 


Third Exception, that there is a Clauſe for 
indemnifying ſome Perſons not Parties. 


Anſwer that it 1s recited, that thoſe Per- 
ſons were Security for the Plaintiff in the 
Matters here ſubmitted, and the indemnifying 
them is for his Benefit, ſince they might have 
a Remedy againſt him, 


Per Cur': Fiat Breve attach, unleſs the De- 
fendant perform the Award within a 
Fortnight. 


Domina R egina v. Jones. 


P to remove Judgments from the O!d Baily, 
without ſpecial Cauſe, 


Fackſon and Laverack, 


13 


EN Curiam: We never grant Certioraries Certiorari to 
the Old Baily. 


Regula. 
Comb. 319. 


5 Vin. Abr. 


T HIS Term this Cauſe was argued a ſe- 10 Mod. 184. 


cond Time. 


Mr. Forteſcue pro Querente in Errore: The 
Plaintiff declares, that whereas he was ſeifed 
de Viginti acris Terre apud, &c. quodque itſe 
& omnes illi quorum Statum, &c. a tempore 
eujus, Ec, habuerunt & habere debuerunt eorum 
Paſtur* in 140 acris paſture vocalæ Sikehouſe 
Moor quodque Defendens ſepibus incluſit too 
acras terre Parcellas Coinmuniæ prædiclæ ſuæ 


tam amplo & beneficiali motto, &c. 
| The 


27. pl. 43. 
Poſt. | 


14 


Com munia 


quid. 


Reports in the King's Bench, &c. 


The Objection is, that the Matter here 
charged is impoſſible, Communia Paſture ſig- 
nifying the Right only, which is no more 


capable of being incloſed than a Rent or Ad- 


vowſon, or Right of Action, Sc. and the 
Finding of the Jury will not cure it. 


Communia are a general Term importing 
only quid commune, ſomething which one Man 
has in common with another in alieno fundo, 
and it varies its Signification as it is applied to 
different Species. Fleta, Lib. 4. c. 19. 


But till all the ſeveral Species to which it 
is applied are only ſo many Kinds of Rights : 
Thus Brafton defines Communia paſture to be 
Jus paſcendi, Communia Eſtover' to be Jus ſe- 


candi, Oc. 


In this Place Communia cannot in any Place 
ſignify the Soil; it has been ſaid indeed that 
in Statutes and Grants it is uſed in that Senſe, 
but certainly by a Grant of Communia Paſ- 
turæ the Soil would not paſs, 12 H. 8. 2. 
5 H. 7. 1. Cro. Fac. 575, 579. but ſuppoſing 
that were other wiſe, it could not influence 
this Caſe, for in Statutes and Deeds Words 
are to be underſtood according to the Senſe of 
the Parties. But in Pleadings the Judges muſt 
interpret them according to the ſtrict Notions 


which the Law has affixed to them and no 
other, 


In Pleadings two Negatives will make an 
Affirmative according io the ſtrict Rule of 
Grammar, But in Deeds and Statutes they 


will 
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Reports in the King's Bench, &c. 


will remain a Negative, if the Intent of the 
Parties requires it. Co. Lit. 146. 


In Pleadings disjunctive Particles are always 
taken ſtrictly, but in Statutes and Deeds they 
are ſometimes conſtrued in a conjunctive Senſe 
according to the Intent. Sar? v. Rokeby, Mich. 
9 Anne, B. R. and Paſch. 11 Anne, Bradock 
and Wilſon, A Cuſtom was laid quod omnes 
tenentes aut Occupatores ſhould grind at his 
Mill, held there that Tenens ſignified properly 
only a Tenant of the Freehold, and therefore 
the Cuſtom was uncertain, 


13 


The Plaintiff himſelf has defined the Senſe Lutw. 156. 


of this Word to be the Right, and has uſed 
it in the Beginning and End of the Declara- 
tion, and ſurely the ſame Word muſt be taken 
in one Senſe throughout the whole Count, and 
not equivocally, But it cannot ſignify the 
Soil throughout the whole Count, for then 


the Action is miſconceived, and ſhould have 
been Treſpaſs. 


The Verdict will not affiſt the Plaintiff in 
this Caſe, for Uncertainties in Counts are not 


helpt by Verdict; and if this had been 100 


acre Terre five Paſture, it would have been 


ill; 4 fortiori an Impoſſibily cannot be cured 


by it, which is the Queſtion here; if that 
which may be cither Right or Wrong cannot 
be helpr, much leſs can that which is cer- 
tainly wrong. 


Mr. Lutwych pro Defendente in Errore : 
Communia may very well be taken, according to 
ordinary 


16 


Reports in the K. ing s Bench, &c. 


ordinary Parlance to ſignify the Place after 
a Verdict, for the Court muſt intend that 
ſomething was proved in order to found that 
Verdict, and the Damages given; in common 
Speech it is good Senſe and very well under- 


ſtood, to ſay that he incloſed 100 Acres of 


the Common. 


But if (as they contend) Communia muſt 
ſignify the Right, then it is repugnant to 
acres, and muſt be rejected, and the Sentence 


will be incluſit centum acras terre parcellas - 


paſture prædictæ. | 


Taere are a great many Authorities in the 
Books prove, that where improper Words are 
uſed which are inconſiſtent with others, they 


ſhall be rejected. 


Chambers and Trover de una amphora ſaporis; there the 
Workhouſe. Court ſaid, that they could not underſtand 
3 Lev. 336. what was meant by a Barrel of Taſtes, for 


Rol. Abr. 


$77. 
Styl. 111. 


that it was impoſſible, and therefore rejected 
the Word Sapor, and intended that the Da- 


mages were given for the Barrel. So in the 


Cafes of Days laid with a Scilicet which are 
impoſſible, the Court always rejected them. 
Mich. 9 Anne, Blackwell and Eals. 


Transferre negotiationem ſuam; the Court 
ſaid it was impoſſible for a Man to transfer 
his Trade, but after a Verdict they adjudged 
well upon the Rule, that ſomething muſt 
have been proved. | 


Treſpaſs 
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Reports in the King's Bench, &c. 


Treſpaſs in 70 acris Terre, the Jury guoad Styl. 296, 


66 acras gave Dam”, et quoad quinque 
red Dam. The Court rejected the gquingue 
and underſtood quoad rig”. 


1 ä 


— —_ _—_— 


_ * 


Mich. I Anne. 
Eaſt and Effington. 


HE Caſe of Rich and Moor, Mich. 1706. 
C. B. was Replevin; the Defendant a- 
vowed for Diſtreſs of the Cattle of the Plain- 
tiff, (a Stranger) for Damage done to his 
Common, and did not aver quod non poluit 


habere & gaudere in tam amplo, Sc. and it was 


held, that for want of theſe Words he had 
not a Right to diſtrain, it being the Loſs of 
his Common which alone could intitle the 
Commoner. 


Mr. F. S. Caſes of Uncertainties do not 
come up to this, Texentes aut occupatores terrar®, 
when laid by way of Cuſtom or Preſcription, 
can have no Signification. 


In Treſpaſs, if Part can be continued and 
Part cannot, and a Continuance be laid of the 
whole, and entire Damages given, the Court 
will intend no Damages were given for that 


which was impoſſible. Sid. 249. Ai. 1 
Anne. | 


* Mr. 
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Reports in the King's Bench, &c. 


Mr. Forteſcue: If Communia be rejected, 
there will ſtill remain a Repugnancy, for then 
it will run thus, 100 acre terre parcellæ Paſ- 
turæ prædidtæ, i. e. 100 Acres of arable Land, 
Parcel of the faid Paſture, Vent. 260, 


In the Cafes cited by Mr, L. there was ſome- 
thing to make the Declaration good, and then 


the Court would reject that which made it bad, 
but this is otherwiſe. 


Cro. Jac. 272. 2 Vent. 262. Caſes of Un- 
certainties. 


2 Vent. 174, 73. Caſes of Impoſſibilities. 


There Hale Chief Juſtice took a Diverſity 
upon the Caſes of the Scilicet, that if it be a 
Miſtake in Point of Fact, it ſhall be aided by 
rejecting it, but if in Point Law it ſhould not, 
this is a Miſtake in Point of Law. 


Parker Chief Juſtice: In Rich and Moor, 
the Avowry was for taking the Beaſts dam- 
num ibid. facientes, which ſignified the Field 
only, whereas it ſhould have been damnum in 


Communia ſua facientes, in order to intitle the 
Commoner to diſtrain. 


Eyre Juſtice: Good Authors have taken 
Commitnia for the Place. Dufreſne, in his Gloſ- 
ſary verbo Communia, ſays, it ſometimes ſigni- 
fies ager reliftus ad paſcend* communiter per 
Czves, and cites for it Speculum Saxonicum. 


There 


2 7 6 
ccc 
r 1 „ — 33 99 


1 F . * 
r A i a 


ge 
2 — 


92 » * 
* + 
- 4 — — 
3 ” 


42 


Reports in the King's Bench, &c. 19 


There is no Neceſſity for confining the 
Word to the ſame Senſe throughont the whole 
Declaration, but muſt be taken ſecundum ſub- 
jettam materiam in the Place where it ſtands. 
Cro. Jac. 300. Hewet and Drake, 


F. Powis Juſtice : Tho? terra is frequently 
nſed in Contradiction to Paſtura, and fo ſig- 
nifies arable Land, yet Lord Cote ſays, that it 

is nomen Generaliſſimum, and comprehends any 
Soil or Earth whatſoever, as Meadows, Pat- 
tures, Sc. and where any Thing is joined to 

it to particularize it, it ſhall be underſtood of 

that particular Species, and here is Paſtura an- 
nexed to it. Cro. Jac. 459. 


Communia Paſturæ does not ſignify an ab- 
ſtracted Right, but a Right annexed to Land, 
and ſo makes a compound Idea. 
I do not ſee why it may not be taken as 
falſe Latin intended for Communis Paſtura, 
but the Caſe miſtaken. | 


J Curia adviſare vull, 


Regina v. Gapper. 


* 
* 
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F r to quaſh an Indictment for re- Indigment 
4 ceiving ſtolen Goods Sciens, Sc. But quaſhing. 
= denyed, Quia per Cur* : This might have been 
puniſhed as Felony, and we never quaſh for 

Oltences of fo high a Nature. 


C 2 Backhouſe 


Nan 


20 


Poſt. 
2 Stra. 731. 


Forteſc. 133. 


8 Mod. 261. 


Reports in the King's Bench, &c. 


Backhouſe and Wells. 


JECTMENT'); the Jury found a ſpe- 
cial Verdict, viz. that Thomas Barker was 


ſeiſed in Fee of the Lands in Queſtion, and 


Eq. Caf. Abr. being ſo ſeiſed made his Will in Writing, 
134. pl. 27. viz, © And as for my worldly Eſtate, to the 


10 Mod. 181. 


See 8 Vin. 
Abr. 241. 
pl. 11. 

In the Notes 
254. pl. 18. 
460. pl. 7. 


Intent that all my Lands being purchaſed 

by myſelf, may go in my Name and Blood, 
&* ſo long as it ſhall pleaſe God to continue it, 
I deviſe to my Kinſman John Barker all my 
Lands in Longborough, to hold to him for 
the Term of his natural Life only, without 
* Impeachment of Waſte; and from and after 
* his Deceaſe to the Iſſue Male of his Body, 
(if God ſhall help him with Iſſue) and to th 
« Heirs Male of ſuch Iſſue Male, and in De- 
« fault thereof to Joby Bracy the Leſſor of the 
« Plaintiff, and the Heirs Males of his Body. 
lem, I deviſe to Thomas Barker an Attorney, 
my Lands in Emlod, to hold to him for the 
«© Term of his Natural Life without Impeach- 
“ ment of Waſte; and from and after his De- 
« ceaſe to the Heirs Males of his Body.” They 
find that the Lands, mentioned in the Will 
to be given to Fobn Barker, are the ſame 
with the Lands in the Declaration; that the 
Deviſor died ſeiſed, and that John Barker en- 
tered and ſuffered a Common Recovery to 
the Uſe of him and his Heirs; that ohn 
Barker died ſeiſed prout, Sc. without having 
any Iſſue at the Time of making the Will or 
any Time afterwards, and the Defendant en- 
tered and was ſeiſed prout, Sc. That the 


Plaintiff's 


cc 


5 
| 


Reports in the King's Bench, &c. 


Plaintiff's Leſſor entered upon him, and made 
Leaſe to the Plaintiff, who entered and was 
poſſeſſed guoſque, &c. et utrum ſuper tota mate- 


ria, Sc. 


In Trinity Term this Cauſe was argued by 


Mr. Fazaterly for the Plaintiff, and Mr. Jefferies 


LA n__ CO —— * 1 ww 


| g 


for the Defendant, and now came on for a 
ſecond Argument. 


Mr. Lutwyche for the Plaintiff : The general 
Queſtion is, whether upon the Conſtruction 
of this Will John Barker was Tenant in Tail 
of the Lands in Queſtion, or Tenant for 
F.ife only; I ſhall Endeavour to prove that 
he was Tenant for Life only, and conſequent- 
ly the Recovery void; by conſidering, 


Firſt, whether it was not the certain Intent 
of the Deviſor to make but Tenant for Lite 
only. | 


Secondly, Whether he hasn ot expreſſed that 
Intent in ſuch Manner, as agrees with the 


Rules of Law. 


Firſt, As to the Intent, that plainly ap- 
pears from the Words which create the Eſtate, 
and ſeveral other Parts of the Will; he firſt 
of all expreſly declares his Deſign, that the 
Eſtate ſhould go in this Name and Blood, 
but he has given it to no other Perſon of 
his Name but Fobn Barker, who is to be the 
firſt Taker, and it is not likely that he in- 
tended to put it into his Power to bar the 
Eſtate Tail, and unravel the whole at once; 

C 3 then 
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22 


2 Lev. 58. 
Vent. 225. 


Reports in the King's Bench, &c. 


then in the Habendum the proper Place to 
limit his Eſtate, he fays, to hold to him for 
the Term of his natural Life only, which laſt 
is a Word of Reſtriction, and added to take 
away all poſſible Imagination, that he had 
made him Tenant in Tail, and after that he 
ſubjoins the Clauſe, without Impeachment of 
Waſte, which would have been an uſeleſs and 


idle Expreſſion without Effect, if he had given 
him an Eſtate Tail. 


It is true, in the Caſe of King and Melling, 
2 Lev. 58. and Vent. 225, there was an ex- 
preſs Power given to make a Jointure, and yet 
the Court adjudged it an Eſtate Tail; but 
there that Power was,uſeleſs and idle, ſince it 
enabled the Deviſee to make a Jointure with- 


out the Charge and Trouble ot ſuffering a 
Recovery. 


By the Words, © if God ſhall hereafter bleſs 
66 kim with ſuch Iſſue“ it appears that he meant 
a contingent Remainder, and afterwards'he _ 
adds Words of Limitation to the Heirs Male 
of ſuch Iſſue, from whence it is plain that he 


intended Iſſue as a Name of Purchaſe and 


not of Limitation. 


This Intention is the clearer from the Form 
of Expreſſion in other Places, where he uſes 
the proper Words to limit an Eſtate Tail, ſo 
that it is plain he diſtinguiſhed right, and 


uſed the proper Phraſes according to his In- 
tention. 


Secondly, 


' Reports in the King's Bench, &e. 23 


o Secondly, This Deviſe of an Eſtate for 
- Life is agreeable to the Rules of Law; ſup- 
poſe theſe Words ſtood in a Deed, they would 


4 paſs an Eſtate for Life, with a Remainder to 
= the Iſſue in Tail, for there is a great Diffe- 


c | rence here, Land is given to T. B. for Life 
P with Remainder to the Heirs of his Body, for 
that muſt be an Eſtate Tail by Reaſon of the 
n Word Heirs, being a Word of Limitation of 
an Eſtate according to the reaſoning in Shelly*s Shelh's Cale. 
Caſe, and where the Words Iſſue of his Body 
„ are uſed for Iſſue, it does not import a Li- 


— mitation, but is a good Name of Purchaſe. 
* If this be ſo in a Deed according to the 
ic ſtricteſt Rules of Law, why ſhould it be con- 
1 ſtrued otherwiſe in a Will? If it appear to be 
* his Intention to give an Eſtate for Life, and 
he has uſed proper Words, what can alter it? 
For there is nothing but the Intention that can 
ls give theſe Words the Senſe of an Eſtate Tail. 
* 6 Rep. VWild's Cafe. 


e 1 If a Deviſe be to a Man and his Children 6 Rep. 
and he has none, it is agreeable to the Intent, 

d © that it ſhould be an Eſtate Tail, becauſe 

otherwiſe the Words could not be ſatisfied, 

for they could not take by Remainder, the 

Limitation being in preſents. 


The Caſe of King and Melling is that upon 


which the other Side depends, but this is very 
different. 
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There was a Deviſe to his Son B. for his 
„% — natural Life, and afterwards to the Iſſue of 
: C 4 his 


24 


1 Rep. 


Reports in the King's Bench, &c. 


his Body to be begotten on a ſecond Wife, 
provided that he ſhould have a Power to make 
a Jointure on ſuch Wife; this was adjudged an 
Eſtate for Life in this Court, by the Opinion 
of and Rainsford, againſt my Lord 
Hale, but was reverſed in the Exchequer Cham- 
ber, and adjudged an Eſtate Tail. 


Tt is to be obſerved, that in that Deviſe 
there is, no Clauſe to make it diſpuniſhable of 
Waſte, and as to the Power to make a 
Jointure, Hale anſwers that as before, and alſo 
diſtinguiſhes that Caſe from Archer's Caſe, 
1 Rep, and in Juſtice YVentris's Report 231, 
Hale cites a Caſe from Roll. Abr. 837. which 
is a Deviſe to the Eldeſt Son for Life, & 
non aliter, and to the Sons of his Body, and 
he allows that to be but an Eſtate for Life by 
Reaſon of the non aliter, to which the Word 
only in this Caſe is equivalent. 


But by the Difficulty the Caſe of King 
and Melling met with among the Judges, it 
appears they carried the Matter as far as 
they could; but if this were to be adjudged 
the ſame Way, it would go a great deal 
turther. | 


It is very material in this Caſe, that it ap- 
pears by the different Parts of the Will, that 
the Deviſor had diſtinguiſhed between Words 
of Limitation and Purchaſe, and has uſed 
Heirs Males where he intends a Tail. g Lev. 
4.32. Loddington and Kime was adjudged an 
Fitate for Life, becauſe of the Words with- 
out Impeachment of Waſte and Iſſue * 5 

e 


19 * 


* ww ww — 


7 


Reports in the King's Bench, &c. 


The Caſe of Taylor and Sayer, cited in 
Vent. 229. is not Law, and it. is denied fo to 


be in Raym. 82. and Pollexf. 106. 


Mr. Lechmere pro Defendant : By the Words 
of this Devile, an Eſtate Tail paſſes ro the 
firſt Deviſee, and there is no ſubſtantial Dif- 


| ference between this Caſe and that of King 
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and Melling, 


I admit (as Mr. Lutwych has inſiſted) that 
if the Deviſor has uſed ſuch Words, as by a 
roper and determinate Notion will ſignify an 
ſtate for Life in a Will, and his Intention 
appears conformable thereto, it will be the 
greateſt Violence in the World to conſtrue 
them otherwiſe, 


But by conſidering all the Parts of the Will 
together, it will appear that he did not intend 
an Eſtate for Life, but in Tail. 


The Preamble, from which ſo much has 
been inferred, carries the Intention, whatever 


it were, to all his Lands whatſoever, to the 


Intent that all my Lands may go in my own 
Name and Blood; this was certainly the Rea- 
ſon that determined his Choice of the Perſons 
who ſhould firſt take the ſeveral Parts of his 
Eſtate, but there can be no Pretence for ex- 
tending it any farther, for he has not purſued 
it through any one Limitation in the Will; 
the ſecond Man in this very Deviſe is made 
Tenant in Tail, and conſequently has a Power 
of barring the Remainder, though he be only 
of his Blood and not of his Name; if this be 
: conſidered 
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26 


Reports in the King's Bench, &c. 


conſidered is to the other Lands, it will be 
ſtill plainer, the Lands in Emlod are given to 
T. B. for Life, without Impeachment of 
Waſte, and then to the Heirs Male of his 
Body, which cannot be denied to be an Eſtate 
Tail, though all the Arguments from the 
Intent of the Deviſor, and the Clauſes abour 


Waſte, held with equal Force here, as in the 


Cale of the former Deviſe; upon which I beg 
Leave to obferve that it would be very ſtrange 
if the Teſtator ſhould intend a leſs Eſtate and 
a worſe Intereſt to the firſt Taker, than to 
thoſe he has thought fit to poſtpone, and alfo 
the Words without Impeachment of Waſte, 
he has twice uſed them, and in one of the 
Places the Intent endeavoured to be collected 
from them is impoſſible, for they can be taken 
only as Words ex abundanti, and not opera- 


tive, for though ſomething might be conclu- 


ded from them if they were found only in this 
Place in the Will, yet ſince they are uſed in 


another Part to a different Intent, nothing can 
be inferred from them. 


J. B. the firſt Deviſee of theſe Lands, is 
the ſecond Deviſee of thoſe in Emlod, which 
are given to him in Tail in the ſame Words 
as to T. B. but ſurely, if he had intended to 
diſtinguiſh this Man to his Diſadvantage upon 


any particular Suſpicion of him, he would have 
done it through the Will. 255 


In Loddington's Caſe there were plain Words 


declaratory of the Intention beſides theſe about 
Waſte; the firſt Deviſe is to his Brother, and 


afterwards to his Nephews, and then follows 
a Pro- 


. 


Reports in the King's Bench, &c. 


a Proviſo that his Nephews, to whom he had 
given his Inheritance, ſhould pay the Annuity 
this was thought ſuch a Declaration of the 
Jntent, as to exclude the firſt Taker from wy 
Eſtate of Inheritance. 


If God ſhall bleſs him with Iſſue“; if 
theſe Words coming in after the Limitation 
to the Iſſue Male are not operative, they can 
make no Condition precedent, nor point out 
a future Time, the Diſpoſition had been as 
in the Caſe of Clark and Day, if God ſhall 
bleſs him with Iſſue Male, ſome Inference 


might have been drawn from them, but 'tis 


3 . ff wn 5 
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otherwiſe here. 


From the Words Heirs Males of ſuch Iſſue 
Male, it has been inſiſted, that the Intention 
was, that the Iſſue ſhould have the Inheritance, 
and not the firſt Deviſee, but theſe are idle 
inſignificant Words, and the Word Iſue be- 
fore implied as much as they, for Iſſue even 
when a Word of Purchaſe takes in the re- 
moteſt Iſſue without the Word Hezrs. 


This is ſaid expreſly by Pollexfen in his 


Argument in the Caſe of King and Melling, 


as to a Will, though he denies it as to Deeds. 


Archers Caſe js very different from this, for 
the Words there are, his next Heir Male, 
which can be underſtood only of the firſt 
born Son, and cannot in any Conſtruction as 
nomen Collectivum. So in the Caſe of Clark 


and D 
W: Lod- 
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Loddington's Caſe is alſo in the ſingular 
Number, next Iſſue Male and his Heirs, 


It is objected, that the various Penning of 
this Will, ſhews a different Intention in the 
ſeveral Parts, but this (if it proves any Thing) 
will prove too much for Mr, Lutwych, for it 
mult be carried through the whole Will by 
his uſing all the different Manners of giving 
Eſtates Tail in different Places; as ſometimes 
to A, for Life, and after his Deceaſe to the 
Heirs Male of his Body; ſometimes to B. 
and the Heirs Male of his Body, &c. that 
the different Expreffion is no Indication of a 
different Intent, but he had one Uniform De- 
ſign of making an Equal Diſpoſition of his 
Eſtate in his Name and Blood, and for the 
doing this he has uſed various Expreſſions 
meaning the ſame Thing ; much Streſs has 
been laid upon the Word only m_—_ in after 


: the Words for Life. 


To this I anſwer, that taking the Words, 
for the Term of his natural Lite, ſeparately 
and per ſe, without the Word only, they are 
of no Force to hinder an Eſtate Tail from 
paſſing, fince the Reſolution in King and Mel- 
ling, and as to that Word it has no Meaning 
at all, and cannot alter the Caſe, et the reſtric- 
tive Particle is of uſe when applied to an Inde- 


finite Expreſſion, and will aſcertain the ſame, 


but when applied to a particular Expreſſion 
which was certain before, it can ſignify nothing 
the Addition of never fo many Reſtr ictives 
or Negatives are only ſo many Redundances. 
In this Caſe there is a preciſe particular 5 
tere 
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tereſt given before, and this Word can neither 
7 extend nor reſtrain it, and then it will be ex- 
actly the ſame Caſe as King and Melling, 


f The Caſe in RolPs Rep. 837. mentioned Rol.Rep.837: 
> by Lord Hale with non aliter, is in that Book, 
) If the Son ſhould alien, then the Daughter 
r ſhould have the Eſtate, this ſhews that the 
7 Power of Alienation i. e. of Inheritance, was 
veſted only in the Son, and not in the firſt 
Taker, which was the Reaſon of the Judgment 
as given in the Original Report; non alter, it 
is not ſo much as taken Notice of there, and 
Whether it be in the Record I cannot tell. 


J agree that if Iſſue was as certain and pro- 
per a Word of Purchaſe in a Will as a Deed, 
it would be hard to conſtrue it otherwiſe. But 

J inſiſt that in a Will it is not ſo, it is no 

Term after for that Purpoſe, the more fre- 
quent Conſtruction of it in a Will is, that it 
is a Word of Limitation, and this has been 

ſometimes carried ſo far as to be implied: 
If Lands are given to one, and if he dies 
without Iſſue, to T. B. this is an Eſtate Tail in 
the firſt Deviſee. The moſt beneficial Con- 
ſtiruction is to be made ſo as to preſerve the 
Intent. | 


I There is no Reaſon given in the Caſe of 
King and Melling, but holds equally in this 
> Caſe, the other Words are proved to be inſig- 
'* nificant and make no real Difference, here 
is the Word Iſſue Male which is zomen collec- 
livun, and of his Body lawfully begotten, 
whic 
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which my Lord Hale calls the Eye of an Eſtate 
Tail. 


To conſtrue Iſſue a Word of Purchaſe, will 
make T. B. but Tenant for Life, with a con- 
tingent Remainder to his Iſſue, which ſuppoſes 
a particular Intent for him, and differs his 
Caſe from all the other Deviſees under his 
Will, but to take it in the other Senſe will 
keep the Intention entire and conformable 
throughout, and the ſame Intereſt will be given 
to all of them. 


As to the Verdict itſelf, that is not ſuffi- 
cient to give Judgment on; by the Will the 
Lands in Longborough and Emlod are both 
given to Jobn Barker, though not in _ 
Degree, and the Lands mentioned in the De- 
claration are only thoſe in Longborougb, but 
the Jury find that the Lands given by the 
Will to 7. B. and thoſe mentioned in the 
Declaration are the ſame, which is abſolutely 
:mpoſſible upon the Face of it. 


Mr. Latwych (Reply): Nothing is to be in- 
terred from the Intent in other Places of the 
Will, for the Deviſor might intend an Eftate 
for Life only, and probably he did ſo when 
he uſed the Words Heirs Male, but being 
contrary to the Rules of Law, the Law will 
ſuperſede, but notwithſtanding, that where his 


Intention can take Place it ſhall, 


The Leſſor of the Plaintiff being a remote 
Remainder Man, he might think it of no 


great 


* 
1 
ry 
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great Conſequence if he did give him an 


Eſtate Tail. 


As to the Caſe in Rolle, Hale ſays non 
aliter was in the Will, though not in the Book, 
and that the Reſolution was founded upon 


them, and Rolle ſays nothing inconſiſtent 


with it. 


There are no Words of Art proper for a 
Will, but if the Intention of the Teſtator 
does not appear to the contrary, the Words 


ſhall be taken in the fame Senſe they would 
have in a Conveyance. 


In Loddington's Caſe, though ſeveral Rea- 


ſons are given for the Judgment, two of them 
are with us in this Caſe, 


The Rule is, that where it is doubtful whe- 
ther the Party intended the Words according 
to the Rules of Law or not, there they ſhall 


be taken according to the Rules of Law, for 


ſince there is as much Reaſon to think they 
were meant ſo as otherwiſe, it is fit the Law 


ſhould prevail. 


The Objection to the Verdict will extend 
to the finding the Identity of the Lands men- 
tioned in the Recovery, and if that be ſo, it 
is taken that there is no Recovery found. 


Curia adviſare vult. 


Regina 


31 


32 Reports in the King's Bench, &c. 


Regina v. Freeman mayor de Thet- 
ford in Com Mor f. et Suff. 


1 NFORMATION laid in Norfolk to 

Borough in ſhew Qu warranto he is Mayor of the 

two Counties; Borough of Thetford in Com Norf. and Suff. 

N e from and Uſurpation charged apud Thetford in 

a Cam? Norf. and Suff. The Defendant pleaded 

the Charter whereby the Method of Election 

is appointed, viz. that the Mayor for the 

Time being ſhould nominate two capital Bur- 

geſſes, one of whom the freemen ſhould chooſe 

to be the Mayor, that the Defendant was ſo 

choſen a capital Burgeſs apud Gulbald Burgi 

pred, that Tirrel the precedent Mayor no- 

minated the Defendant and T. S. de Capital“ 

Burgen juxla, &c. and the Freemen choſe 

the 3 are videlicet apud Thetford pred 
abſque hoc quod uſurp?, c. 


The Attorney General replied proteſtando, 
that Tirrel did not nominate Freeman, pro 
Placito quod Freeman de tempore Nomination“ in 


placito ſuppoſit* non fuit de Capital Burgenſ. et 


hoc pet”, Sc. ſurque Iſue a Venire awarded 
out of Norfolk. . | 


After a Verdict for the Queen, Mr. Branth- 
waite moved in Arreſt of Judgment, that was 
a Miſ-trial, and a Venire ought to have been 
awarded out of the Counties of Norfolk and 
Suffolk both. It the Iſſue had been uſ/urpavit 
vel non, it would be well, becauſe the Uſurpa- 

tion 
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tion is charged in Norf. only, but it is whe- 
ther at the Time of the Nomination he was 
a capital Burgeſs of Thetford, which is alledged 


to be a Borough in the Counties of Norf. and 
Suff. this is a Fact ariſing out of both Coun- 
ties, and at Common Law there muſt un- 


doubtedly have been two Venires; the Queſ- 


tion is whether it be aided by any of the 
Acts of Feofails, which by the Statute about 
Mandamus's and Quo warranto's, 9 Ann. c. 20. 


are extended to Caſes of Informations; the 


21 Jac. 1. c. 13. does not extend to this, and 
only helps where a Venire was awarded of fewer 
or more Vills than it ought at Common Law, 


but it was to a Vill not at all mentioned, 


that was not within this Statute. Hutton 11. 


Wilſon and Brigges in Account, againſt the 
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* Bailiff of two Manors in different Counties, 
and held not aided for that Reaſon. 


The Sat. 16 & v7 Car. 2. c. 8. goes 
ſomething farther, but there the Words are, 


ſo as the Caſe be tried by a Jury of the pro- 
per County where the Action 1s brought ; and 
though this has been carried a great way, 1t 


was never yet adjudged to help the Caſe of ond 


Penire where by Law there ought to be two; 
the Act only mentions one Venire, and it could 
never intend to take away the two, and make 
one ſerve, This may be Caſus omiſſus, and not 


under the Conſideration of the Law- Makers, 


being what ſeldom happens, like that in 
Hutton 111. where the Statute of Limitation 


was pleaded to a Rationabili parte bonor', and 


the Court held it out of the general Words 


of the Act, being a Caſe that ſeldom happens. 
D Page 


Reports in the King's Bench, &c. 


Page contra: The Uſurpation is laid in 
Norf. and for ought appears, the Office of 
principal Burgeſs might be exerciſeable only 
in that County; but however this is a Trial in 
the proper County where the Action is brought, 
and therefore within the Stat. 16 C 17 Car. 2. 
c. 8. as it was ſettled in Saund. 226. where by 
the Juſtification the Trial ſhould have been at 
Oxford, and not at London, it was held well, 


3 Keble 350. Inkins and Hunſden. Vent, 182, 
Maynard's Caſe. 


Trin. 3 Anne, Regina v. Vedenford. Mon- 
ſtrans de droit in London, for the Office of 
Warden of the Fleet, which appeared to be 
executed both in London and Middleſex, and 


held well though tried by a Jury out of Len- 
don only. 


This is very reaſonable, for it is a more 
favourable Caſe than that of one Venire out of 
a wrong County where no Part of the Fact 
aroſe, and yet the Stature helped it, for here 
ſome of the Fact aroſe in this County; if the 


Statute can help a greater Evil, ſure it may 
a leſs. | 


Branthwatte(replicando): The Caſe in Saund. 
was ſo; but the Court was divided, and T:/- 
den ſaid, that the Statute never intended to 
deſtroy the very Principles and Foundations 
of the Common Law, which ſuppoſes that 
Juries have Notice of Facts in their own 
County, and may give their Verdict on their 
Knowledge, and ſince Hel: Chief Juſtice was 
always of Opinion againſt it. But he held 

| himſelf 


* 
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in himſelf bound by the Authority of it, though 
of he thought it not altogether a right Reſolution, 
ly becauſe the Words are not barely the County 
n where the Action is laid, but the proper 
it, County which he thought muſt have ſome 
2. Meaning. 

Dy 
at Brantbwaite If that Caſe extended the Sta- 
Il, tute beyond the Intent, there can be no Rea- 
2, ſion for carrying it farther, and this Caſe was 
never yer adjudged to be within it. Regina 
v. Wedenford went upon another Reaſon, be- 
1. ſides London cannot join with Middleſex, be- 
of cauſe when a Jury comes out of two Counties 
be the Trial muſt be at Bar, and in that Caſe the 
nd Party may elect in which County he will try 
u- _ his Cauſe. 

: 18 Hen. 6, 10, ſhews the true Reaſon of 
Ye the Common Law in this Cafe, that the Ju- 
oi rors of one County cannot try what was done 
act in the other, and therefore they ſhould join. 
ere 
he Parker Chief Juſtice: I do not ſee any Fact 
ay alledged, that ariſes in SF. to make it ne- 

cCeſſary for that to join; the Fact of the Elec- 

tion muſt ariſe out of one County only, and 1 
1d, it appears to be in Norf, by Reference, the Nees 


/Information charges the Claim of Mayor to be Term the 
to in Norf. and you ſay you were choſen exiſten“ Court ſaid 


os de cap. Burg apud Guihald Burgi pred*. 18 H. hers was no- 
hat 6. 10. the Fact was alledged in Suff. and yet Eis, the 
3 xception, 
wn tis inſiſted Jurors ſhould come out of that and gave judg- 
eu I County, a | ment for the 
vas Cur® adviſare vult. Queen with: 
eld | out Argu- 
„ D 2 Domina ment. 
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to Juſtices of 
Peace at the 
Petty Seſſions, 
to Mod. 186. 


See Sallz. 698. 
10 Mod. 187. 


Indict ment for 
Words ſpoken 
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Domina Regina v. Nuns. 


NDICTME NT for Words, viz. © This 

is not Juſtice of Peace's Buſineſs, you ſhall 

* not try this, have a Care what you ao, 1 

* have Blooa in me if I had you in another 
t Place.” | 


After Verdict for the Queen, Mr. Blunde! 
moved in Arreſt of Judgment, that theſe 
Words are not indictable, the firſt only 
contentionary, and the reſt have no Certainty. 
If I had you in another Place, ſhews only a 
Deference paid to them in reſpect of the 
Place and Capacity they were then in, and 
are in Avoidance of Plaintiff*s Slander. 


Mr. I#hitakter on the fame Side inſiſted, 
that the Words do not tend to a Breach of 
the Peace, and conſequently not indictable; 
Scandal is not ſufficient as in Sir Rowland 
Groyn's Caſe, © Sir R. G. is a Fool, an Ass, 
and a Coxcomb, and knows no more Law than 
* a StriceÞill,” and yet held not indictable, 
Mich. 4 ne, Regina v. Soley, “ He is not 
<« fit to be a Juſtice of Peace, and if a Cauſe 
© come before bim he will give it for J. S. 
& right or wrong,” held not indiftable, Hi). 
11 Anne, Regina v. Legaſſeek, © This is a 
„ NumſcuPs Order and the Juſtice deſerves to 
be hanged for making it,“ held not in- 
di Jable. 


But 


Keports in the King's Bench, &c. 


But ſuppoſing the Words indictable, they 
are not well laid; it is ſaid that he being be fore 
them ex cauſa præditid laid the Words, but it 
is not alledged before whom that Cauſe was, 
nor whether it was within the Conuſance of the 
Juſtices, 


If indictable at all, not ſo before Juſtices of 
the Peace, but of Oyer and Terminer, who 
have Conuſance de verborum propalationibus ; it 
is a Matter not within the Commiſſion of the 
Peace, no more than Perjury or Forgery. 


For ought appears, the Proceedings of the 
Juſtices might be irregular and illegal in a 
Matter out of their Authority, and then the 
Meaning of the Words can be no more than 
that they had no Juriſdiction, and he had 
Spirit enough to conteſt it with them in ano- 
ther Place, i. e. a proper Juriſdiction. 


Mr. Lutwyche contra: The Words tend to 
a Breach of the Peace, and in that Reſpect 
differ from the Caſes cited, which are only of 
ill Manners; theſe import a Challenge or 
: Threatning, though not directly, but if 1 
Had you in another Place,” which is a com- 
mon Way of menacing, and though the 
: Phraſe be dark and covert, that will not alter 
the Caſe. 


Kilperfed Letters of Provocation to challenge 


the Lord Darcy, obſcurely penned, for which 
the Star-Chamber fined him 5001. the Book 
Hays, that in this they proceeded by the Com- 
0 DD 3 mon 


In Hobart 120. The Caſe was, Markham Hob. 120. 
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mon Law, and wherever the Star-Chamber 


exerciſed a Juriſdiction lawfully, this Court 
may exerciſe the ſame. 


In the Caſes. cited, the Words are in the 
third Perſon ſpoken of the Juſtice, not to 


them in the Execution of their Office, as 
here. | | 


If theſe Words imply a Challenge, then 
they tend to a Breach of the Peace, which 1s 
the proper Subject of their Juriſdiction, 


whereas Perjury and Forgery are not with- 
in their Commiſſion. 


Blundel replicando: The Words in Hobart 
are, You lie, and I will maintain it with 
Life,“ which is a direct Challenge. Roll. 
Abr. 78. Bare Motives to a Breach of the 
Peace are not indictable, but they mult tend 


ro it directly. Mod. 3. If it were not Afſize 
Time I would, Sc. 


It was held that the firſt Words ſhewed * 
plainly an Intention not to break the Peace at 
that Time, which Conſtruction is very agree- 
able to the Words, If I had you in another 
** Place;” beſides Words are not to be made a 
Breach of the Peace by Conſtruction. 


Parker Chief Juſtice : The Words do in- 
deed look like a Challenge, but the Judgment 


is, that the Juſtices were not upon the Queen's 


Buſineſs, and the Defendant being before 
them, ſpoke the Words ad depravand* autho- 7 
rita” Juſtic, not ſaid to them, innuendo offenſo 

pres. 
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der præd. for which he was before them, whereas 
urt no Offence is mentioned before, and if it was a 
Matter not within their Juriſdiction, it would 

be no Crime to ſpeak in Depravation of their 
the Authority; the Condition of the Perſon ſpeak- 
to ing; who is indicted by the Addition of a 
as Wheelwright, makes it the leſs likely that a 
Challenge was intended; beſides this differs 

much from Lord Darcy's Caſe, there was a 


en Contrivance to challenge and procure a Fight- 

18 ing, and upon that the true Difference is for 

n, Words that tend to a Breach of the Peace, Rule of Words 
h- and not ſuch as are only likely to provoke the indictable. 


other to break the Peace, but muſt ſhew an 
- Intention in the Speaker, and that they were 
2; * ſpoken on purpoſe to procure a Fighting and 
my | Breach of the Peace. Mod. 3. is a ſtrong 
. 7 Caſe. 


he 
nd Eyre : Juſtices ſhould have bound the De- Mod. 3. 
20 1 fendant to his good Behaviour, but I am very 
= doubiful whether theſe Words are indictable, 
they do not import a Challenge of Fighting, 
ed but only a Denial of their Juriſdiction, and 
at that he would diſpute it with them, and if 
e- the Matter was not within their Juriſdiction 
er they might be told fo, and that he would ap- 
:a peal to another, we are to take Words 27 
= mitiori ſenſu; in order to make this a depra- 
3 ving their Juriſdiction, the Matter ſhould 
n- have been ſhewn to be within it, which not 
nt 3} appearing, it cannot be taken as a publick 
7's Crime; A vilifying the Authority of the 
re | Queen's Commiſſion, 
0 XZ 


D 4 J. Powys ; 
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J. Powys: The Words I believe meant, 
that he had Courage in him, and ſeem Words 
of Threatning, though dark, but they have 
not laid a proper Introduction for a Founda- 
tion, beſides they were not without a proper 
Remedy, for an Offence to a Court may be 
ſuch for which the Party may be committed, 
and yet not indictable. 


Parker Chief Juſtice: Threats may be a 
Breach of the Peace, as they ſtrike a Terror 


into the People, but this Indictment is not 
10 laid. 


Per Cur' Judi arreſt quouſque Cur? aliter 
Ordinaverit. | 


Turner v. Goodwyn. 


Poſt, HIS Caſe was argued the ſecond 


Time. 


roMod. 153, Serjeant Pratt for the Defendant : The Queſ- 

THe tion is whether the Aſſignment of the Judg- 

Abr. 84. Pl. ment be a Condition precedent to the Pay- 

67. in Netes, ment of 15007. the Words are, © che Obligar 
ſhall pay to the Obligee 15007, upon ſuch a 
Day, the Obligee aſſigning the ſaid Judgment 
to the Obligor”; thele are I think very plain, 
and capable of no Conſtruction or Senſe which 
can make the Intention of the Parties effectual 
to any Purpoſe whatſoever. 


Ic cannot be taken as any Agreement be- 
tween the Parties, becauſe it comes in the 
| Condition 


1 * 
k * 
£1 
+ 
» 
I: 
* 
6" 
"4 
1 
4 
! 
i 
* 
* | 


8 * 1 
„ a, 


Reports in the King's Bench, &c. 


Condition of a Bond, which is the Words of 
the Obligor only, ſo that he can have no Re- 
medy againſt the Obligee, and to inforce an 
Aſſignment; Saund. 320, received a diffe- 
rent Conſtruction merely upon this Reaſon, 
becauſe there were mutual Remedies. 


It cannot be taken as a Condition ſubſequent, 


for then it would not be effectual but void, 
for the Money being once paid would not be 
brought back again, in the Caſe of Non- 
performance. 2 Danv. Abr. 15. held that a 
Proviſo ſhould not defeat a Deed and work a 


Releaſe until Performance, Paſc, 9 Car. 1. Par- 


b 
er's Caſe, 


If then it can neither be a bare Agreement 


nor a Condition ſubſequent, it muſt be a Con- 
dition precedent, and no Inconvenience can poſ- 


ſibly ariſe from hence, for immediately upon 


the Aſſignment the Obligee would be intitled 


to the Money, and if not paid mult have an 


Action upon the Bond, and he has only 
changed his Security, and taken better in his 
Judgment inſtead of a worſe. 


If it be admitted that the Words in this 


F Caſe are very proper to make either a Con- 


dition precedent or ſubſequent, yet they muſt 
be conſtrued according to the Intention of the 
Parties. Jones 189. Spring and Ceſer. 


Conſtructions have been made of Condi- 
tions precedent, upon a ſubſequent Declaration 
of the Intent of the Parties, 3 Lev. 132. and 
ſo the Courſe has always been to take it ac- 

Do cording 
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cording to the apparent Intention, notwith- 
ſtanding the Words feemed more proper for 
the one than for the other; nay ſometimes to 
make a Condition, though the Words did not 
expreſs it, if the Intention appeared. Co. 
Lit. 


It has alſo been the Method of Conſtruction of 
all Conditions to underſtand them in favour 
of the Party's Remedy, and ſo as that may be 
moſt effectually attained; in the 5th Rep. Grey's 
Caſe, they conſtrued the Common a Qualified 


Common, and that the Party had it /ub modo, 


in order to give the Lord a Remedy for his 
Rent. ent. 147. Count to pay Money, the 
Plaintiff making a ſufficient Eſtate in, ſuch 
Lands, adjudged a Condition precedent, 


If this be a Condition precedent, it follows 
that the Defendant's Condition is not broken, 
the Plaintiff being to do the firſt Act; and 
this was plainly a Matter in his own Power, 
for he might have made an Aſſignment with- 
out the Concurrence of Defendant, and an In- 
tereſt would have veſted, and could only have 


been deveſted by a ſubſequent Refuſal. Bui- 
ler and Barker, Hob. 69. 


Serjeant Cheſhire contra: The Queſtion is 


rightly ſtated, but I infiſt that from the Nature | 
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of this Condition, and Terms of the Agree- 1 


ment, theſe Acts are to be in a Sort conco- 4 
mitant, but the Defendant is to do the firſt in 3 


order of Time. 
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3 It is not material how the Matter would 
have ſtood ſingly on the Defendant's Plea, for 
now the Law ariſes on that, and the Replica- 
tion is, that the Plaintiff was ready to aſſign, 
and requeſted the Defendant to pay the 1 500/. 
but he did not pay, &c. Now Requeſt and 
' Non-Payment is a Refuſal abſolute, and ex- 
f  Ccuſed. the Plaintiff from preparing the Aſſign- 
rf ment; but it muſt have been otherwiſe if he 
e had told the Plaintiff his Money was ready, 
and bid him provide the Aſſignment, 


ay WE WB... 
. 5 * * 2 2. 33 


OT 
S. 


„ Ihe Payment of the Money ought to pre- 
is | cede the Aſſignment in Reſpect and for the 
e Benefit of the Obligee, for it would be very 
h : unreaſonable to oblige him to part with his 


: Security before he had his Money; beſides, 
the Aſſignment would not be good without a 

/'S |} Conſideration, and in order to that, the Money 

1, muſt be recited to be paid, which if done be- 

d fore Payment would be a Falſity, and no Man 

t, can be bound by Law to execute a Falſity; 

1- } beſides the Party would be bound by this Ac- 

n- Kknowledgment in his own Deed, and eſtopped Noy 52. 

ve from faying the Money was not paid, after- 3 Cro. 552- 

1 wards at Law; an Aſſignment of a Choſe in 183 Tel 
Action is not good, and has been held Main- 355 Perky ; 
3} tenance, and can now be only made good in tainance. 

is Equity by the Conſideration; ſo the Plaintiff 

re mult either have made a bad Aſſignment, o 

e- recited a Falſity to make it good. | 

o- 


in The Conſtruction laboured for on the other 
4 ſide is unnatural, for in that Caſe the Plaintiff 
| would have but one Day to make the Aſſign- 
It ment, and probably the Defendant would apc 
g ept 
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kept out of the Way for that Time, and there - 
by defeated the Bond. 


The Defendant is to be in the Place of Di4- 
ble, and the Bond is to enure by way of Sub- 
ſcription only; but this Conſtruction would 
put the Defendant in a much better Caſe than 
Dibble, for the Plaintiff is not, it ſeems, to 
aſk Satisfaction of him, but upon ſuch Terms 
as would deſtroy the Security. 


The Meaſure of Conſtruction in theſe Caſes 
muſt be ſuch as will make the Agreement of 
the Parties ſenſible and practicable, and not 
ſuppoſe them weak and ignorant, 


The Caſes of Thorpe and Thorpe, Lutw. 1250. 
4 Leon. 41. Trin. 3 V. & M. and Bartlett and 
Wootton, Rot'lo 466. are for me. Covenant 
in Marriage Articles to pay Money on the 
Birth of the firſt Child, to be laid out in 
Land, provided the Money be not paid till 
the Land be purchaſed; but notwithſtanding 
that the Court held the Money ſhould be firſt 
paid, ſince the Land was to be purchaſed with 
— 3 Lev. 103, Cole and Walton, is in full 

Olnt. | | 


Pratt ( replicando:) The laſt Cafe is nothing 
to the Purpoſe, for the Words are Expreſs, that 


upon Payment of the Money he ſhould aſſign 
the Bond. 


My Brother would have us firſt tender the 
Money, but that would have been dangerous, 


for perhaps the Plaintiff might have taken it, 


and 
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and then we ſhould have been without Re- 
medy. 


It is Begging the Queſtion to fay the Aſ- 
ſignment would be void without acknowledg- 
ing the Payment; for if this be a Condition 
precedent, to have recited this Bond and Con- 
dition, by which it would appear he was obli- 
ged to it, would have been a good Conſidera- 
tion. 


It is ſaid the Defendant was to ſtand in the 
Place of Dibble, but by this Conſtruction he 
would be in a better Caſe: But this I deny, he 
has given compleat Security to pay the Mo- 
ney, and it is no ſtrange Thing that one 
Man's Bond ſhould be better than another's 
Judgment, 


The Caſe cited in 2 H. 7. is only, that 
J. S. ſhould pay Money, recipiens cras Ac- 
quittance, and ſurely from the Nature of the 
Thing it could never be made a Quære, 
whether the Acquittance ſhould be given be- 
fore the Money was paid. 


Curia adviſare vult. 


Domina 
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Domina Regina v. Stafford.* 


Outlawry for M*; Stafford was outlawed upon an In- 
High Treaſon dictment of High Treaſon in the Reign 


reverſed, 


10 Mod. 188. Of King W. 3. and now by her Majeſty's Li- 
Qaære whe- cence brought aWritof Error of that Judgment, 
ther Sci. fa. on the Toth of November this Term he ap- 
ought to go to peared Perſonally at the Bar, and moved by 
the Ter-Te- f.; 
3 his Counſel Mr. Salkeld, that the Record of 
his Outlawry might be read, which being 
done by the Clerk, and the Defendant aſked 
what he had to ſay why the Court ſhould 
not award Execution, Mr. S. prayed the 
| Writ of Error might be read and allowed, 
which being done, the Aſſignment of Errors 
on Record was read, which was an Error in 
Fact, (vig.) that he was Indicted by the Name 

of 7ohn Stafford, Eſq; 


Whereas tempore Caption*, &c. he was Yeo- 


man, and hoc paratus eſt verificare, &c. this was 


confeſt by Mr. Attorney General upon Re- 
cord, and he declared in Court that he had the 
Queen's particular Orders for ſo doing; but 
Parker, Ch. Juſt. made a Doubt whether the 
Ter-Tenants ſhould not be brought in upon 
Sci. fa. in this Caſe, as the Lords mediate and 
Co. Ent. 858. immediate and Ter-Tenants are in the Caſe 


of 


— —„— 


* N. B. This Gentleman was Brother to Stafford, 
who was Beheaded in King Charles the Second's 


Reign, and had been Vice Chamberlain to Queen Mary, 
in France. 
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Reports in the King's Bench, &c. 


of Felony, for the ſame Reaſon ſeems to hold 
for the Grantee of the Crown as of the Lord. 


Hereupon Mr. Salkeld endeavoured to di- 
ſtinguiſn, for that in the Caſe of Felony the 
Lord and Tenants are both perfect Strangers 
to the Proceedings, and ſuppoſed adverſe 
throughout ; but here the Party cannot come in 
to bring his Writ of Error without the Leave of 
the Crown, and the Grantee ſtands but in the 
King's Place, and takes the Lands upon theſe 
Terms, tran/it terra cum onere. Several Pre- 
cedents were inſpected on this Occaſion, (viz. ) 
Trin. 1 V. & M. K. v. Bettiſcomb, R. v. 


* W. Hewling, Roflo 4. N. v. B. Heling, 


Rot'lo 5. Paſch. W. & M. Lord Maullfield's 
Caſe, Roflo 8. Mich. 1 V. & M. Roth 4. 
R. v. Gray, Paſch. 2 V. & M. Roi'lo 3. 
R. v. Gliſſon, Hil. 1 V. & M. Rollo 6. R. 
v. Sachill, Rot lo 7. R. v. Cox, Rot'lo 8. R. 
v. Hucker, Mich. 2 V. & M. Rollo. 7. R. 
v. Hil. 4 W. & M. Rotlo 7. K. v. 
Fugan, Trin. 11 V. 3. Rotlo 1. R. v. Bel- 
dem, Trin. 3 V. & M. Rotlo 4. R. v. Par- 
ker, Bar. Paſch. 4. V. & M. R. v. — 


, Trin. 10 V. 3 Rollo 2. K. v. Bond, 
Bar. | 


It was found that no ſuch Sci. fa. iſſued in 
any of theſe Caſes; and Mr. Harcourt ac- 
quainted the Court that he could find no pro- 
cedings of it ſince Edward the Third's Time; 
upon which the Outlawry was reverſed, the 


Reverſal being pronounced by Mr, Juſtice 
Eyre (abſente L. Powis.) 


Then 
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Carth. 348. 
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Then the Defendant was arraigned upon 
the Indictment, and pleaded her Majeſty's 
Pardon upon his Knees, which was read and 
allowed ; but the Juſtice obſerved that the 
Pardon was granted to John Stafford, Eſq; 
which was repugnant to the Error aſſigned, 
but being alſo Quocunque alio nomine nominat”, 
it was held well, and the Defendant went quit, 
and that Night preſented Gloves to the Judges, 
1. e. four Guineas to each Judge. 


Quære tamen as to the Ch. Juſtice's Doubt up- 
on the want of a Sci. fa. againſt the Grantee, 
for I find in the Caſe of The King and Wall. 
cot, Trin. 7 V. 3. Error was brought of an 
Attainder of High Treaſon, and aſſigned for 
Error, that in that part of the Judgment In- 
teriora ſua extra ventrem capiantur, the Words 
Ipſo vivente or in Conſpectu igſius were omitted, 
which the Court held to be a fatal Excep- 
tion, and contrary to all the Precedents; and 
for that Cauſe pronounced the Reverſal; and 
at another Day in the latter End of the 
Term, Sir John Trevor Attorney General 
moved the Court on behalf of the Lady 
Roſcommon, the Patentee of the Eſtate, to 
Reſpite the Entry of the Reverſal, upon Al- 
legation that ſhe had no Notice, upon which 
was given a Day until Michaelmas 7. when 
Serjeant Darnell and Mr. Carthew argued for 
the Lady, after which the Court heard ſeveral 
other Arguments, till Trin. 8 V. 3, when 
they unanimouſly refuſed the Attainder for 
the fame Error. 

Pere the Cale of R. v. Armſtrong. 
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had conformed in all Things to the Statute, 
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Regina v. Stone. 


. e e Web moved to quaſh an 1ndiament for 
) Indictment found at the Seſſions of the a Cheat not 
Peace for London, Quare vi et armis ſumma? quaſhed. 

10 5. and 3 d. de quodam J. Hodges illicite et 

falſe decipiebat; ſed non allocatur, for quaſhing 

is ex gratia Curiz ; this appears to be for a 

Cheat, and whether well laid or not, will come 

properly on a Demurrer, 


Fackſon and Amery. 


F5> ASE, the Plaintiff declared upon a pro- Aftion fur 
miſſory Note; the Defendant pleaded Note given by 
5 Ann. c. 3. that he became Bankrupt (zal: er fg 
die) and that before that Time, and ad. dior to fign 
huc he was indebted to J. S. in 100 J. et ultra, his Certificate ; 
that a Commiſſion iſſued, and Commiſſioners pleads Statute 
proceeded and made a Certificate, that he 32 9 
0 139 F 
Sc. (prout the common Form, ) and that J. S. 
refuſed to ſubſcribe the Certificate *cill the 


Defendant gave nota* pred? in narr' men*conal 


del hujuſinodi nota? to the Plaintiff, in Truſt for 
J. S. per quod he gave the Note in Narr* to 
the Plaintiff, in Truſt for F. S. ea intentione 
to induce him to ſubſcribe the ſaid Certifi- 
cate; et boc, Se. 


The Plaintiff demurred in Law, and Mr, Manner of 


Satkeld upon Argument inſiſted, that this Pleading the 


gencral Way of pleading decoctor devenit is not Bankruptcy. 


E good, 
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good, but the Defendant ought to ſhew the Acts 
whereby he became a Bankrupt, the Bank- 
ruptcy is only a Collection or Concluſion of 
Law upon certain Facts, which ought to be 
ſet forth for the Court to judge upon, and not 
the Pleader to give his own Judgment only; 
in pleading in Abatement 'tis not enough to 
fay gaod abatavit, but you muſt ſet out the 
Thing itſelf, viz, An Entry after the Death of 
the Anceſtor before the Heir enters, Co. Ent. 
397, 674. 14 H. 6. 6. 4 Co. 6. 5. 


The Defendant has not ſhewn himſelf ſuch 
a Bankrupt as 1s intitled to the Benefit of this 
Act, for it is relative to that of 4 & 5 An. 
and muſt be ſo conſtrued by that firft Statute. 
A Surrender of himſelf within 30 Days, and a 
Transfer of his Effects, is required, and there- 
fore ſhould be ſet forth in the Plea, but here 


it comes in only by the Commiſſioners Cer- 
tificate. 


This amounts to the general Iſſue, and the 
whole Matter might have been given in Evi- 


dence upon that; here is nothing pleaded for 
the Plaintiff to traverſe, but the ed intentione 


ad inducend* ſubſcribere; he ſhould have plead- 
ed by way of a corrupt Agreement. 


0 N : 
Mr. Whitaker contra: We have ſaid we be- 


came Bankrupt ſiel jour & ann. and the Act 
requires no more. 


It is not neceſſary that we ſhould bring our- 
{clves within the Act of 4 & 5 An. but it is 


enough 


r 
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enough if we bring ourſelves within the partt- 
cular Proviſions of the latter Act. 


That is indefinite, and uſes the Words any 
Bankrupt, and not reſtriftive to ſuch Bankrupt 
as is within the former Act. 


The Matter of this Plea would have come 
in upon the general Iſſue, but it is not ill 
for that Reaſon, for if a Plea diſcloſes a Point 
of Law as well as Matters of Fact, it is at 
the Election of the Pleader to plead it gene- 
rally or ſpecialy. Thus in the Cale of Infancy, 
which may be given in Evidence upon Non 
aſſmmpfit, but ſurely it is more for the Advan- 
tage of the adverſe Party, when the ſpecial 


Matter is ſhewn, and he is apprized of the 


Truth of the Caſe." 


Parker Chief Juſtice : This ſeems too gene- 
ral a Way of pleading, quod deven* decoctor, 
ſurely he ought to ſhew the ſpecial Matter in 
order to bring himſelf within the Meaning of 
thoſe Words, 


The Deſign of this laſt Act was only to 
extend to Bankrupts intitled to a Certificate, 
and to be thereupon diſcharged z but if the 
Defendant was never diſcharged, I dont fee 
how the Act can operate upon this Note, for 
he is not damnified by the giving of it, and 
for this Reaſon it ſeems that he ought to have 
ſhewn himſelf ſuch a Bankrupt as is within the 


Act 4 & 5 An. 
E 2 Eyre: 


51 
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Eyre: Though the Words of the laſt Act 
be any Bankrupt, yet it muſt be taken to be 
ſuch as is intitled to be diſcharged, and that 
muſt appear by the Words of the Plea, and 
not only of the Certificate, and fince that is 
not done, conſequently he has not ſhewn him- 
ſelf to be ſuch a Bankrupt as is by this Act 
made incapable to give ſuch a Note. 


As to the firſt Exception to the Decoctor de- 
venit, I think it was held in an audita querela, 


Robinſon v. Bailey, that it was neceſſary to ſer 
forth the ſpecial Acts. 


Ulterius confilium proximo Termino. 


Calverly v. Catverly. 


Prohibition. 7 Court granted a Prohibition to ſtay 
e e the Suit of a Diſtribution of the Ręſduum 
Didtribution of Of the Teſtator's Eſtate undiſpoſed of, with 
the Reſiduum. Direction to declare upon it immediately; Er 
Antea 10. per Parker Chief Juſtice: The Queſtion is 

whether there can be a Diſtribution in this 


Caſe within the Equity of the Statute. 


Mr. Zyiwyche for the Defendant fays, it is 
a Truſt in the Executor; if that be ſo, the 
Court of Chancery has indeed a Juriſdiction in 
it, but not the Eccleſiaſtical Court. 


Quere, and Note the Executor is Heres de- 


funtti, nemo poteſt Teſtatus & Inteſtatus 
decedere. 


Larkin 


Reports in the King's Bench, &c. 53 


* 
be 
VJ 


3 Larkin and Turner. 

d 

is ASE by the Steward of a Manor, In- Promiſe by a 
== debitaP afſ* pro opere & labore in admit- third Perſon 


t |! zendo J. S. to a Copyhold, et pro feodis ſuis 8 5 
in ea parte in & circa præd J. S. ad un“ al vpon Requeſt, 

Copyhold, aſſumpſit ſolvere quantum merutit, et 

pro opere et labore ull' mentionat* et pro feodis 

ſuis in ea parte, and avers the quantum. 


Verdict for the Defendant on the firſt Pro- 
miſe, and for the Plaintiff on the laſt, It was 
moved in Arreſt of Judgment, that as to the 
Feodis, this is the Promiſe of a third Perſon up- 
on a Conſideration paſſed without a precedent 
Requeſt, and therefore the Action did not lie, 


according to Dyer 272. Sed per Curiam, The 
Action well lies, for the Work and Labour is 


7 the Conſideration, and that was done upon 
h Requeſt, and the Fees are promiſed for that 
A as well as the reſt ; in Conſideration that you 
* have done Buſineſs for my Friend in your, 
ba Office at my Requeſt, I will pay you as much 
as you deſerve for your Labour and Fees in 
that Behalf, is ſurely a very proper Promiſe, 
1 eſpecially ſince a Verdict is found upon it. 
5 Parker Chief Juſtice: The Fees are for the 


Work and Labour, ſo that it is Promiſe to 
pay his Fees and alſo his extraordinary La- 
Gs bour over and above, and this is a Reaſon alſo 
why a quanium meruit will lie in this Caſe, 
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54 Keßoris in the King's Bench, &c. 


Regina v. Inhabitantes de White- 
chapel, | 


Order of Jaſ- QI R P. King came to ſhew Cauſe on the laſt 


tices to ſend Rule, and Mr. Darnel took ſeveral Ex- 


Vagrants to ceptions, ViZ. that vagrant Children ought to 
the Place of P : - Sed 0 


A be ſent to the Place of Settlement of their 
their Birth. ; ; 
Antea 9. Father and not of their Birth, and conſe- 


Seſſ. Caf. go. quently the firſt Juſtices had done right, or 


See t7 Geo.2. ſuppoſing they had not, yet it ſhould have 
3 been ſet aſide by the Seſſions on Appeal, 
. 34. and not by two other Juſtices by original 
2 Order, and yet there was no Complaint or 
Recital of thoſe Children being come into 
any Pariſh to found a juriſdiction in the 
Juſtices. Sed non allocatur per Curiam, for by 
expreſs Words of 39 El. c. 4. Vagrants are 
to be ſent in the firſt Place to the Place of 
their Birth, and the Act of Parliament gives 
no Appeal to the Seſſions from an Order of 
Vagrancy, neither is any Complaint required, 
and it is well enough ſet forth, that they were 
come into Great Dalby, for it appears that 


they were brought thither with the firſt Order 
there recited. Fad | 


2 Bullt. 351. 


Uncertainty Parker Chief Juſtice: J have heard it men- 
of the County 


here the Pa. tioned by my Lord Chief Juſtice Holt, whe- 


riſh lies. ther upon a Vagrani's being ſent to the Place 
2-14. Raym. Of his Birth, upon 39 El. that Pariſh would 
1360. ſend him over to the Place of his laſt legal 


Settlement, but it has never been adjudged; it 
15 
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is indeed conſiderable, and upon that the Que- 
ſtion will ariſe, whether Vagrancy defeats all 
Settlements or not. 


Eyre: Here is a fatal Exception, 1t 1s to 
remove to the Pariſh of J/hitechapel, London, 
or Middleſex, ſo that it is uncertain what Coun- 
ty it is in, and we cannot take Notice where it 
is, for I am afraid we cannot take Notice 
what County Weſtminſter is in though we fit 
here; London or Middleſex cannot be taken as 
Part of the Name of the Pariſh, for then it 
will have no County at all. See 5 Geo. 2. 
. 19, 


Per Curiam ordines caſſentur. 


Regina v. Inhabitantes de &. affron 
Walden in Eſſex. 


T WO Juſtices made an Order of Removal A bad Order 
without an Adjudication of the Perſons of Juſtices 
being likely to become chargeable, and the quaſhed by 


{ A he Seſſions 
Juſtices of Seſſions ſer it aſide, and entered only — 2 
a general Caſſetur. Caſ. of Set. & 
Rem. 12. 


Sir James Montague moved to quaſh the 
Order of Seſſions, becauſe the Reaſon of the 
Judgment was not ſer forth, or if the Court 
ſhould be of Opinion againſt that, to confirm 
it ſpecially, for the Inſufficiency of the firſt 
Order, as in the Caſe of South Cadbury and 
Braddon, Mich. 9 Ann. for that otherwiſe the 
Pariſh who prayed the Removal will be con- 

E 4 cluded 
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Reports in the King's Bench, &c. 


cluded without being heard upon the Merits ; 
his Argument was exactly to the ſame Pur- 
poſe as in the Caſe of Heniſted, Norris and 
Chevely, Mich. 10 Anne, uod vide Poſt ea. 


But he cited further the Caſes of Lidbury 
and Fielden, Hil. 7 Annæ, Wallingford and 
Reading, Mich. 8 Anna, and Leatherhbawen 
and Frelden, Mich. 10 Annæ, u. 35. 


Parker Chief Juſtice : I was of Opinion for 
that Rule in the Caſe of South Cadbury, but it 
was a Novelty, and I think the antient 1 
city of the Rules ought to be preſerved, the 
rather becauſe at laſt chat Inſertion of the Rea- 
ſon of one Judgment may not mend the Cale: 
But though an Order of Seſſions may be conclu- 
five upon the Pariſh, though founded only on 
the Inſufficiency of the firſt Order, and it is fit 
to be recommended to the Juſtices to make an 
Order in the Caſe, ſetting forth the ſpecial 
Matter, that the Queſtion may come to be 
determined, 


It is indeed proper for the Juſtices of Sef. 
Gons to conſider firſt, whether the original 
Order be good before they go upon the Me- 
rits, and if it be found bad to declare expreſly 
that they quaſh it for that Reaſon, becauſe 


the Clauſe of the Statute, which makes the 


Determination of the Seffions concluſive, ma- 
nifeſtly ſuppoſes the firſt Order good; I fay it 
would be well if this were done, but I am 
atraid ſuch a Determination now would over- 
turn Multitudes of Orders already made. 

| _ : 


r q 4 1 
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* Damn the Queen,” and now the Court 


Reports in the King's Bench, &. 57 


Eyre: It appears beyond Controverſy that 
the original Order was well quaſhed, and I 
cannot think it neceſſary for the Juſtices to 
ſet forth the Reaſon of their Judgment, for 
they are Judges of the Fact as well as Law, 
and therefore we ſhould rather preſume that 
they have done right than otherwiſe, 


I am much more againſt ſetting forth the 
Reaſon of our Judgment in the Rule, for *cs 
an Innovation, and what is never done in any 
Judgment of any Court of Weſtminſter-Hall, 
the Form has only been Conſiderai“ eſt, or viſis 
græmiſſis Conſiderab' eſt, and it is ſuppoſed that 


the Reaſon appears upon the Face of the 
Record. 


Surely the two Juſtices had a Juriſdiction in The Com- 


this Caſe, for it is the Complaint alone which plaint gives 


ives. that, and the reſt is only Matter of Juriſdiction. 
Judgment and Exerciſe of their Juriſdiction. 


T. Powys accordant, and thought it proper to 
be recommended to the Juſtices of Seſſions as 
mentioned by the Chief Juſtice. 


Regina v. Smith, an Alderman of 
| | Wottingham. 


T* HE Defendant was convicted laſt Af Information 


ſizes upon an Information for ſaying fr f ict 


Fine. 
fined him thirty Marks, and committed him * 


'rill Payment. 


Note; 


= 
_ « . yu 
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Reports in the King's Bench, &c. 


Note; Mr. Juſtice Eyre ſaid in giving Judg- 
ment, that the Court would have awarded a 
more exemplary Puniſhment, if Baron Price 
who tried the Cauſe had not certified, that the 
Wordz were Words of Raſhneſs and Hear, 
and that his uſual Behaviour was proved to be 
du:iful and loyal, in ſo much that the Jury 


made a great Difficulty in finding him 
Guilty. 


Lomax v. Cullum. 


1 zeri facias iſued to the Sheriff of Eſſex, 
returnable tres Mich, whereupon he re- 
turned that the Writ was returned to him 
19 Auguſti, Virtute cujus he ſeized the Defen- 
dant's Goods, viz. Prout in a Schedule an- 
nexed, and that they remained in his Hands 
pro defect emptorum *all 27 Sept. that on that 
Day, and ante the Sale, an Extent ſcacc' ad ſef?. 
D'næ Regine came to him to extend the De- 
fendant's Goods, whereby thoſe in his Hands 
were ſubjected, and thereupon he took an In- 
quiſition, and theſe Words were found upon it, 
and therefore ought to be taken ad ſatisfa- 
ciendum D'næ Reginæ, per quod the Party's Ex- 


ecution Money would not be levied of them, 


guodgue Defen* nulla al' bona ſeu Catalla, 
WC 


Mr. Mexon moved to quaſh this Return, 
becaule the Goods were bound by the Plain- 


tiff's Execution before the Extent came to the 
Sheriff. 


Parker 
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Reports in the King's Bench, &c. 39 


Parker Chief Juſtice : I believe the Courſe 
is, that if the Prerogative Writ comes before 
the Gcods are ſold, they ſhall be ſubject to it, 
notwithſtanding the Seizure by the Party's Exe- 
cution, but in that Caſe the Sheriff ſhould re- 
turn Nulla bona only, and then the Party may 
bring his Action for a falſe Return, and the 
Queſtion of Law will come properly upon 
that, whether the Goods are ſubject to the 
Party's Execution or not. 


Eyre: This 1s a Sort of a ſpecial Verdi& 
on the Return of a Fieri facias, here is no- 
thing. for us to give Judgment upon, but it is 
only a praying the Direction of the Court; 
this cannot be, the Sheriff muſt obey the 
Writ or not at his Peril, and can make no 
other Return but Nulla bona or Fieri feci. 


The Caſe of which prefers the Rol. Abr. 
Crown's Execution before the Party's at any 158. 


Time before the Sale, has been often granted, Fx<<vtion pur 


Dets Del Roy 


G). 
Per Cur : Relorn' caſſetur niſi cauſa. op 


Devedel v. Toker. 


ER Mr. Clark: It was ſettled in Lord Bail Civil. 
Chief Juſtice Holes Time, that Bail R ga. 
taken before the Continuance Day is Bail of 


the precedent Term, and afterwards of the 
ſubſequent Term. 


Mr. 
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bo FKeports in-the King's Bench, &c. 


Mr. Forteſcue for Leave to enter a Recog- 
nizance of Bail of Trin. 9, being the Term 
wherein it was acknowledged. 


Addition Bail. Branibrvaite contra objected, that the De- | 
fendant, againſt whom the Plaintiff is now | 
proceeding, is but additional Bail, put in Mi- 
chaclinas following, and therefore the Entry 
ought to be of that Term and not a precedent 
one, becauſe the Lands will be made liable, 
which may be a Fraud upon Purchaſers. 


Mr, Clark acquainted the Court, that the 
Practice was to make the whole Entry pf the 
ſame Term the firſt Bail acknowledged, but 
Parker Chief Juſtice ſeemed to think it would 
be more proper to enter it all of the Term; 
there was a Queſtion, if Bail to be put in one 
Term, and new Bail are added the next Term 
after, if this ſhould be Bail of the firſt Term, 
or only of the Term when added; the Clerks 
differed much about it, but the Court were of 
Opinion that it ſhould be a Bail of the Term 
the additional Bail was put in, for they ſaid it 
4 was not Bail *till compleated and accepted, 
bo and making the additional to the Bail of the 
1 firſt Term might be a Wrong to a third Per- 
bl | ſon, who might be a Purchaſer after the firſt, 
and before additional put in; Per Curiam 
Hil. 10 V. 3. B. R. the Supplement was ad- 
ded becauſe 'till then the Thing was not 
complete and perfect, nor could the Party be 
properly ſaid to be Traditus in Ballium, whilſt 
the Bail are ſuſpended by the Exception, 
and the Court had not accepted it, and from 
hence no Inconvenience would enſue to a 

Stranger 
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Reports in the King's Bench, &c. 61 


Stranger, (as there may be by the other Me- 
thod;) and as to the Plaintiff he conceived, if 
the Bail had made any Altenation between the 
Time of their acknowledgment and the ad- 
ding of the laſt, he might except againſt them 
anew for that Reaſon. | 


Eyre : If this ſhould not be a Lien upon 774: 29 Car. 
the Land from the Time of the Acknowledg- 2. c. 3. Sta- 
ment, then no Miſchief can ariſe from anti- _— CO . 
cipating the Entry, indeed it ſeems to be kd be” 
Lien, but it has not yet been determined, but 
it is very well argued in Cro. Jac. 449. Baſ- 
kervile v. Brocket, Hob. 195. 


— —— —— ꝰ — — — —— — 
, 1 — 8 —_ * 
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The Point being unſettled, the Court ruled 
that they ſhould enter the Recognizance /e- | | 
cundum Curſum Curie. 


Skinner and {Vewton. 


R. Lutwyche pro Quer in Error, Hil, 10 Mod. 140, 
3 VV. 3. in C. B. Lutw. 124. Action 168. 

on the Caſe for diſturbing his Way apperten 

cuidam pecie paſture ipſius quer* contintn* per 

eftimationem tres acras, Judgment was then 


arreſted for the Uncertainty of the Word 
Peciæ. 


The Plaint is only the P'ite Tranſpr? and 
ſhews no Damage, this is uncertain, it might 
be a Plaint for an Aſſault, it ſhould be guare | 
vi et armis clauſum fregit, c. ad grave Damn {| 


The 


Quer as in Originals. 
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Roll. 462. 


Pokea. 


Reports in the King's Bench, &c. 


The Entry of the Venire is per quos rei wve- 
ritas melius Scire poterit inſtead of Sciri, which 
always has been held ill in Caſes of inferior 
Courts. Roll. Mr. 803. Plac. 4. Sid. 406, 
Vent. 241, 3 Keble 128. 


It has been a Controverſy whether Tranſor* 
quare vi et armis will lie in an inferior Court. 


Parker Chief Juſtice : That is an inferior 


Court or Court Baron, but this is a Court 
of Record. 


Puckile pro Def. Pecia well enough, Tranſer? 
Cro. Eliz. 339. was in Ejectment, and Pecia 
was held ill, becauſe the Sheriff could not tell 
what to deliver Poſſeſſion of. 


Saund, 22 1. Avowry for taking Cattle in 
quadam pecia terre, 2 Saund. 158, Indict- 
ment for not repairing a Highway in, per et 
trans quandam peciam terre. 


Scire is only falſe Latin. 
| Adjournatur. 


Holmes and Huſe. 


Of RIN. 13 Anne R. Judgment was rever- 


fed for the Execution to the Venire facias 
niſi, c. 


Replevin out of the Court of the Honour 
of Windſor, one Defendant avows another, 
and makes Compliance, by Virtue of the Star. 

Car, 2. 
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Reports in the King's Bench, &c. 


Car. 2. enabling the King to grant ſeveral 
Lands and Rents to Truſtees, in order to ſell, 
Sc. for a Fee-farm due at Lach-Day, 10 
Anne, iſſuing out of divers Lands, whereof 
the Locus in quo is Parcel infra Homagium de 
Orkingham parcelP manerii de Sunning in Com? 
Berks ; Bar that R. G. was ſeiſed, c. and that 
the Rent was apportioned by Agreement; the 
Avowant demurred becauſe no Apportionment 
could be by parol Agreement. 


Mr. Reeves pro 2yer*: We do not defend the 
Bar, but inſiſt that the Avowry is ill. 8 V. 3. 
it was held that an Avowry for Rent ifſuing 
out of Locus in quo inter alia is not good. 


The Uncertainty is the ſame in this Caſe, 
and the Conſequence is, that it takes away the 
Plaintiff's Defence, for an Entry would ſuſ- 


pend the Rent, but it can be pleaded here. 


Homagium is no Place, that Word has no 
other Signification, but that of the Service or 
the Jury in a Court Baron, parcelP manerii de 
Sunning will not make it more certain, for it 
does not appear whether thoſe Words relate to 
the Lands or the Homagium; neither is it ſaid 
whoſe Manor, and if it be a Manor of the 


Crown, *cis not within the Act. 


That the Truſtees Seiſi“ fuer de uno anuali 
redditu without ſhewing what, and ſome Sorts 


of Rents are excepted, of which this may poſ- 
ſibly be one. 


Seit 
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Reports in the King's Bench, &c. 


Seiſu* ut de feodo Reverſion, it ſhould be 
Seiſi““ of the Reverſion expectant upon the 
Death of Queen Dowager, ut de Feodo. 


Mr. Whitacre contra : It is ſufficient for an 
Avowry that the Lands are ſhewn liable to 
the Demand of the Avowant, this 1s certain 
as rent iſſuing out of the Locus in quo inter 
alia, which has been often held well. Rep. 
141. 2 Saund. 194. Winch 951. Herne's Plea- 


der 744. 


As to the Incertainty of the Place where 
the Lands lye, Bale and May, 7 Anne, was 
Exoneral* ex (ta terris) in Paroch* de D. et 
alibi in Com” pred, which was held well. 
But is certain enough, for Homagium de Ock- 
ingham may be a Lieu Conus | a Place of that 
Name. 


We have ſaid that the Truſtees were ſeiſed 
in Fee of this Reverſion, which is all that is 
neceſſary by the expreſs Words of the Statute, 
and the Manner of. alledging that, if wrong, 
is at moſt but informal, and ſhould have been 
ſhewn for Cauſe of Demurrer. 


As to the Poſlibility of its being an except- 
ed Rent, that ſhould have been ſhewn on 
their Part if there be a genera] Clauſe, and 
then an Exception, it 1s enough for us to 
bring ourſelves within the general Words, 


and he that would take Advantage of the 


Exception muſt ſhew ic, as in the Cale of Fines 
by Perſons of on ſave Memory and Wills. 


Flo: bd. 376. 
The 


FKReports in the King's Bench, &c. 65 


q The Clauſe: of the Act about Bankrupts, 
4 & 5 Ann, ſays, that ſuch Bankrupts may 
plead in general, &c, which is a relative Term, 
and yet general Pleading of devenit decoctor 
has been allowed without ſhewing the prece- 
dent Qualifications, 


wy r * 
E 2 1 


g Reeves (Reply): Bate and May had greater Sir NI 

3 Certainty than this, for the Manors where Finc/e's Cale. 
the Lands lie and whole they were was ſhewn, 

and the Uncertainty was only as to the Vills, 

but that bore much debate. Hil, 8 V. 3. 

Fregan and Fletcher, ſaid per Holt Chief Juſ- 

tice, that Avowry for a Rent-charge ſuing 

out of ſuch Lands inter alia was ill. 


They ought to have ſhewn this Rent not 
excepted, for the Exception is in the Purview 
itſelf, and does not come in a ſeparate Clauſe, 
but if it had, it might have been like the 
Caſe of the general Pardon, upon which the 
Rule is, that the Defendant muſt ſhew him 
ſelf not within the Exceptions. Hil. 10 Ann. 
Banks and Cutting, upon Pleading the Act for 
Diſcharge of poor Priſoners, the Court held 
he muſt ſhew himſelf within it; fo upon the 
Act for Amendment of the Law, in an Ac- 
tion upon Aſſigument of a Bail-bond, the 
Plaintiff muſt ſhew it a Bond aſſignable, and 
the Court will not put it upon the Defendant 
to ſhew it otherwiſe. 


Turner and Baile, Paſch. 5 Ann. pleaded Q Turner and 
debito modo exoneratus juxta Statut* tor dif- Lee. 
charging of Soldiers; the Court held this ge- 
neral Pleading ill. 


F The 
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mentioned; the Second is 22 & 23 Car. 2. c. 


againſt you, but this can be of no Weight, for 


Reports in the King's Bench, &c. 


the Truſtecs ſeized by Virtue of that Act, 


but as to all other Matters they were left at 


Common Law, and muſt avow as in other 
Caſes for a Rent. 


If we had traverſed the Seiſin of the Fruſ- 
tees generally, and on Trial it had appeared 


that this Rent was contained in the Letters 
Patent, the Verdict muſt have been againſt 
us, though it was not comprized in the Act 
of Parliament, nor intitled to the Privileges 
given by it. 


Parker Chief Fuſtice : Here are two Acts 
in this Caſe; Firſt 22 Car, 20 c. 6. which ſpeaks 
of Letters Patent intended to be made, and 
excepts out of them certain Rents therein 


which recites that Letters Patent were made 
purſuant to the former Act, from whence it 
follows, that no Rents could be included in 


the Letters Patent that were excepted out of 
the Firſt Statute. 


But as to your Objection that the Rent is 
not averred to be out of the Exceptions; 
ſuppoſe that had been done, the Reaſon of 
the Objection had notwithſtanding remained 
full as ſtrong, for poſſibly the Truſtees might 
have been ſeiſed ſome other Way, and then 
upon your Arguing the Iſſue mult have been 


nd 


I 


at 
- if * 
1 
th MR 
2 
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The Statute only intends to ſave them the | 
Trouble of alledging the Seiſin in the King, 


and deducing the Title to the Truſtees by the | 
Letters Patent, and therefore to begin, that 


Reports in the King's Bench, &c. 67 
no other Seiſin but ſecundum forma? Stat. could 
3 appoint this Avowry, and conſequently, if that 


'F 

e |} were not proved, the Iſſue muſt be againſt the 
t Avowant. 

: 4 Ulterins conſilium. 

r 


Domina Regina v. E Piſcopunt Pe- 
terburgi and Pettifer. 


PAR KER Chief Juſtice delivered the Quare imMuit. 
Opinion of the Court, vis. This is a Count 

Quare aper the Count ſets forth, that the 

Vicarage of Blaxley always has been and is 


preſentative, and a Benefice with Cure, and 
lately became void by the Death of J. II. 


OO TAO mM tf 


8 penuliꝰ Incumbent, that John Watts then Pa- 
8 tron preſented John Dollifer (predif? F. P. 
d neque tunc nec unquam Diacono exiſten”) who 
n was admitted, inſtituted and inducted z that 
L within a Year after ſuch Induction he was not 
e admitted to adminiſter the Sacraments, nor 
it was ſo admitted at any Time before, per quod | 
n vigore Stat. he was de facto deprived, and the | | 


Vicarage became void, and remained fo in 
defec', Ge. for a Year and a Half, and ſo 
continues, and upon this Lapſe the Queen's 
Title ariſes. 


ff The Biſhop claims nothing but as Ordinary, Plea. | 

d and the Defendant Peztifer prays Judgment of .Þ 
. the Writ; and ſays, that he is Vicar Jmperſo- (| 
n nee of the Preſentation of the ſaid 7. V. who N 
n is alive, and not named in the Writ, and 
Yr claims no otherwiſe, unde ex quo præd' F. M. [1] 
10 ü F 2 non F 
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Reports in the King's Bench, &c. 


non nominatur defend* in brevi petit Jad' de brevs 
illo, Sc. 


The Attorney General: Replico quod bene et 
verum eſt, that F. P. was Vicar Imperſonee 
of the Preſentation of 7. V. but ſays, that 
the Queen's Original iſſued Carr? tel jour & 
ann* prout, Ic. quodque diu ante Eman* inde et 
poſt præſentacon præd' F. W. per quoddam 
Scriptu“ ſuum granted the Advowſon to the 
ſaid J. P. and his Heirs, ab/que hoc quod pre- 


air J. V. die Eman' Þris præd' fuit Patromis, 


Sc. et hoc, Sc. 
To this the Defendant demurred, 


Note ; the Queſtion ariſing upon the Plea, 


the Chief Juſtice took Notice of it in the 
Reply. a 


ITbe Queſtion is, whether this Plea in Abate- 
ment by the Incumbent be good. 


It has been inſiſted for the Quten, that it is 
not good, and that the Defendant Pettifer 
ought to anſwer without the Patron, becauſe 
the Court admits his Preſentation to be good, 
and his Aſſiſtance is not wanted to defend the 
Incumbent, and ſo is Theo” Dig? of Writs, 
Lib. g. c. 19. where the Differences upon the 
Writ as to this Point are ſtated. Bract. Tract. 
2 Lib. c. 6. fol. 246. ö. 


It way be pretended that the Plea, as it 


ſtands here, may be taken in two different 
Senſes, vi. ES 
Firſt, 


. AS + 
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Firſt, That the Incumbent is in by the 
Preſentation mentioned in the Count. 


Secondly, That he is in by a new Preſenta- 
tion ſubſequent to this Avoidance, 


I ſhall confider it in both theſe Senſes; and Conſidered in 
firſt, if it be intended that Pettifer is in by the the preſent 
Preſentation in the Count Senſe. 


Then it is agreed on both Sides, that Matis 
is rightful Patron, and if there be a Vacancy 
it ariſes by Defendant's own Act, ſo that 
whether the Deen has a Right or not lies in 
= his Conuſance, and the Patron has done no- 
thing to diſturb the Queen's Preſentation, 


In order to ſet the Matter in a clearer General Ob- 
Light, I would make ſome Obſervations up- ſervations on 
on the Nature of both the Writ and Plea in the Writ and 


general, Sc. 385 


Firſt, It is never neceſſary that the Patron 
ſhould be made a Party for his own Sake, but 
merely for the Sake of the Clerk, whoſe Right 
depends upon the Patron's Title. 


Secondly, That a Quare Impedit differs from 
a Writ of Right of Advowſon in this, that the 
laſt lies againſt the Patron as Patron, but the 
firſt againſt a Deferrer only. 39 H. 6. 85. 


Thirdly, He that brings a Qyare impedit, 
can by his Writ ſuppoſe no Body to be Pa- 
tron but himſelf, for that would be repugnant, 
and though the Count names another Patron, 


F 3 yet 
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T he proper 

Criterion to 

judge of tEis 
Caſe. 


Tune Import- 
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yet it is not neceſſary to ſuppoſe him dead, in 
the Caſe of Lapſe. Co. Ext. 512, 514. 


Fourthly, This is only a Plea for the In- 
cumbent not the Ordinary, for he hath no- 
thing to do with the Patronage, neither in 
Intereſt nor Dependency, nor are his Office 
and Acts joined to or depend upon the Pa- 
tron's, as the Incumbent's do; fo is Hab. 316, 
317. 


Fifthly, When the Incumbent pleads if he 
does not ſhew him to be rightful Patron of 
the Adrowſon, but only his Patron, and that 


he is in by him, and therefore ought not ta 
be ſued without him. 


I wovld take it then along with me, that 
this is a Plea only for the Incumbent, as the 
true proper Criterion whereby to judge of it; 
at Common Law, no Body was admitted to 
plead to the Title of the Patronage, but one 
that made Title to it himſelf, and if the Pa- 
tron was made Party, and would not come in 
or colluded, the Incumbent was without Re- 
medy; but this was help'd by 25 E. 3. 6, 7. 
pro Clero, Stat. 3. which enables the Ordinary 


or Poſſeſſor to counterplead the Title! in ſuch 
Caſe. 


The Import of this Plea at Common Law, 


1 

1% of the dien at as it was pleaded ore ſenus at the Bar, was, 1 

94 en claim nothing in the Advowſon, all my con- 

| cern is, that I am preſented by J. S. who is 
ty 


till alive; whether you or he have a Right, I 
know not, but he does; and therefore he ought 
: to 
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to be brought in to anſwer for that which he 
was to do, and which can properly lie in no 
Body's Conuſance but his own. 


From hence appear the Caſes where this Plea Marke of 


ſes where 


18 Proper, the Plea 1s 


Firſt, The Incumbent's Title depends upon 


the Right of Patronage. | 


Secondly, That the Acts of the Incumbent 
are joined to the Patron's and depend upon 
them, the Patron makes himſelf a Diſturber 
by the Preſentation, and the Incumbent's Hob. 316. 
Advantage of the Patron's not being brought 2 2 
in, is only becauſe he would not plead to the cqearly nated 
Title at Common Law, and therefore where in the laſt. 
his Right depended on the Title of Patronage, 
he ſhould have that Privilege in order to ſup- 


ply his Defect; the Diverſity taken in Hall's 


Caſe, 7 Rep. 23, 26. if conſidered with a 


View to the Ground, is right. 


The Application of this Matter makes the ig Objection 
firſt Objection to this Plea, viz. That the from hence. 
Patron's Right and Acts are not in Queſtion 
here, but admitted, and the Queſtion is only 
upon the Incumbents Right upon his own 
Account. 


Whoever pleads in Abatement of a Writ Heb. 107. 
mult ſhew how the Plaintiff may have a bet- 
ter Writ, and in order to make this Writ 
maintainable againſt che Patron, he muſt be a 
Diſturber, ſo that in whatever Want the In- 
cumbent may be of the Patron's Aid, and 9 H. 6. 30. 
3.4 though 
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24 Objection. 
Bra. Lib. 7. 
Ma uli pre- 
Ent. 
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it Argument 
{cx Detzadant. 
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though his Right appear to be in Queſtion, 
yet the Defendant cannot take Exception to 
the Writ, that he is not named, without ſhew- 
ing him a D:ſturber, for otherwiſe the Plain- 
tiff can have no Cauſe of Action againſt him, 
from whence ariſes the ſecond Objectjon, 
iz. 


That the Patron's Preſentation being allow- 
ed, and the Qucen's Title ariſing from a Va- 
cancy made by a ſubſequent Act of the In- 
cumbent, the Patron is not ſhewn to be 2 
Diſturber, and conſequently the Defendant 
has not given the Plaintiff a better Wrir, for 
as yet this muſt bz underſtood to be a Plea 
of the ſame Preſentation mentioned in the 
Count, and not a ſubſequent one after the 
Vacancy incurred, and that indeed it ſeems 
to be a Plea in Bar, and an Account to a 
Denial of Vacancy. 3 Lev. 206. Lutw. 
108g. 


But 'tis ſaid for the Defendant firſt, that 
the Preſentation upon this Yacancy belongs to 
Waits the Patron, and therefore he ought to 
be brought in to defend his Right, 


To this I anſwer, that it does not appear 
upon this Record, that the Right of Advow- 
ion does belong to Jobn Watts, for the Count 
only ſuppoſes him Patron, and the Defendant 


in his Plea fays, he is Vicar imper/onee of his 


Preſentation, all which may be true, though 
* ſhould be only Grantee of the next Avoid- 
ance, Hob. 102. I. s. 4. 15 H. 6. 
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But it cannot be of Service here to bring in 
the Patron, for it would not ſerve to defend 
the Incumbent's Title, which is impeachec 
only on his own Account; fo it is in the Caſe 
of Simony where the Patron 1s no Diſturber. 


But the King's Title ariſes on the ſimoniacal 
Contract, 


Secondly, It is objected for the Defendant, 
that if the Queen's Clerk be admitted upon 
Judgment in this Suir, the Patron cannot bring 
his Quare impedit, though the fix Months be 
not paſt, or he had no Notice thereof, he 
ought to be brought in. 


But this is res inter alias acta, and cannot 
prejudice the Patron, and the Writ to the 
Biſhop is only to admit the Sgeen's Clerk 197 
Obſtante reclamatione Clerici, and in either of 
the Caſes mentioned the Queen's Preſentation 
will be void, and then (as in Hob. 302. 
and 6 Rep. Green's Caſe,) it will be but a 
Collation of the Biſhop's, which makes no 
binding Penalty againſt the true Patron, but 
the Church remains void, and he may not 
only bring his Quare impedit, when he will, 
but alſo preſent upon him ſeven Years after. 


It is the Inftitution and Induction that 
works the Diſſeiſin, which cannot be in the 
Caſe of a Collation, 


Ney 151. is inſiſted on, but that is an un- 
intelligible Caſe as there reported; the Plea is 
ſaid to be in Bar, whereas it is in Abatement, 
3 Lev. 206. I am not ſatisſied, that Cafe is 


Law, 
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Plea conſider- 


ed in the ſe- 
cond Senſe. 
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Law, for it differs much from the Cafe in 


3 Lev. 16, on the Authority of which it is 


fie to be adjudged, and the Reaſon given that 


it is a Preſentation pro haͤc vice tantum is too 


large. In Lxtw. 1089. the fame Caſe is ar- 


gued, but no Judgment of — ouſter 
mentioned to be given. 


The Concluſion from hence is, that this 
Plea is taken as relying on the Preſentation in 


the Count, of l the ſubſequent Vacancy, 
is ill. 


Secondly, As to the other Senſe in which it 
may poſſibly be intended, wz, as admitting 
the Vacancy in the Count, and inſiſting on 


another Preſentation ſubſequent to it. 


Judgment. 


In this Senſe it might indeed have been 
made a good Plea, for poſſibly no Notice 
might have been given to the Patron, and 
then no Lapſe would incur, but then the ſpe- 
cial Matter ſhould have been ſet forth, he 
ſhould have confeſt the Vacancy, and expreſly 
ſhewn a new Preſenttion, for that would have 
made the Patron a Diſturber and given the 
Queen a better Writ. 


This being a Vacancy made by the Incum- 


bent's own Act, lying entirely in his Know- 
ledge, independent of the Patron's Title, who 
is no Diſturber, the Incumbent is not intitled 


to his Aſſiſtance, but myſt anſwer over with- 
out him, 


Jackſou 
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Fackſe "M and Laverach. 


A, TER two Arguments at Bar, Parker Antea 14, 


Chief Juſtice delivered the Opinion of the 
Court. This is an Action on the Caſe wherez- 
in the Plaintiff declares, that whereas he is 
ſeiſed of twenty Acres of Land, and he e: 
omnes illi, Sc. huer and here debuer” Cor an 
paſture in 140 act paſtur* vocat* Sikehouſe Mac- 
the Defendant incloſed 100 acr* terre parce!!” 
Cie paſture pred vocal“ Sikebouſe Moor, per 
quo, c. 


Here has been a Verdi& and Judgment in 
the Common Pleas, and it came before us by 
Writ of Error, the Error aſſigned is, that the 
Charges in the Declaration are repugnant, 


non-ſenſical and impoſſible; for that Commu- 


nia ſignifies a mere Right, and cannot be 
incloſed with Fences, Sc. and this is ſupport- 
ed by other Parts of the Count, where the 
Plaintiff has uſed the Word Communia to 
ſignify the Right. Another Objection is, that 
Stkebouſe Moor is ſaid to contain 100 Acres 
of Paſture, and then that the Defendant in- 
cloſed 100 Acres Terre parcel” Coiæ paſture 
pred? which is repugnant. 
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But we are of Opinion that though this be How Words 


not ſtrictly right, yet it is well enough, and 
may be underſtood after a Verdict; Co'ia ta- 
ken in a ſtrictly proper Senſe does indeed ſig- 
nify the Right, but in an improper * 4 
whic 


in Count ſhall 
be taken after 
a Verdict. 


Reports in the King's Bench, &c. 


which it has been drawn by Uſe, it ſignifies 
a Place as it ſtands; here it cannot be taken 
in its proper Senſe, for that, as is objected, 
would make the Declaration repugnant and 
impoſſible, and therefore it ſhall be underſtood 
in the improper Senſe rather than the whole be 
made Nonſenſe. 


In two Caſes C. B. viz. Rich and Moor, 
Mich. 5 Ann. and Rich and Trin. 
C. A. Commoner avowed for diſtraining the 
Beaſts of a Stranger Damage feaſant, and laid 
it Daw? in Co'ia ſua præd fic facien', without 
alledging per quod he could not enjoy, Se. 
and the Court held it was nought, and that 
the Words Damm in Co'ia ſua would not 
help it no further than if he had ſaid ibidem 
in the uſual Form, and ſignified only the 
Place. 


The ſame anſwer will ſerve to the other 
Objection upon terræ and paſture; for the 
terra ſtrictly ſignifies only arable Land, yet 
generally it takes in all Sorts of Lands. 


This being after a Verdict, which has no 
great Force to help want of Certainty, tho” 
ſome Judges have called it the Almighty Power 
ol a Verdict, we think it is well enough, it is 
laid with a per quod he could not enjoy his 
Common, ad damnum ſuum, and therefore a 
Damage muſt have been proved, and I do not 
Know, but that if it had been only that the 
Defendant incloſed 100 Acres, per quod he 
could not enjoy, &c, ad dampnum ſuum, 1 

might 
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might have been ſufficient after the Jury had 
found it. 


For theſe Reaſons the Judgment muſt be 
affirmed, 


Seflon v. Libbard. 


N Debt brought by the Aſſignee of a Bail- Declaration 
bond upon the Starute 5 An. c. 16. ſect. _ mg, 
the Defendant demurred to the Declaration, 
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Bond zuxta 

Stat, 5 An. 

Mr. Branthwaite for the Defendant took c. 16. %. 
three Exceptions. 10 Mod. 190. 


Firſt, That it is only ſaid a Writ of Lariat 
iſſued, without ſhewing the Recurn. 


| Secondly, That the Breach of the Condition 
is not averred, but brought in by Way of a 
Recital. 


Thirdly, That in the Breach it is only ſaid 
Non comp'uit juxta Exigenc V ris pred? ſecundum 
forma? Condi'con', which is Matter of Judgment 

and Concluſion only. 


To ſupport the ſecond he cited Cro. Eli. 
Palmes v. Epiſcopum Peterburg* in Quare im- 
pedit; the Defendant pleaded that he demand- 
ed of F. S. the Preſentee of the Plaintiff to 
ſee his Letters of Orders, et pro eo quod he 
did ſhew them, but went away and did not 
come again in fix Months, per quod a Lapſe | 
incurred, Cc. and this was held ill on De- | 
2 murrer, 
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murrer, guia pro eo quod is not Averment but 
Recital. 


Cro. Eliz. 441. Tranſer' quare clauſum fre- 
git, the Defendant juſtified for a Way by Pre- 
icription, et quia the Plaintiff ohHtruxit duas 
Januas et tres perticar ſepium in viis pres Def. 
januas fregit, adjudged ill on Demurrer, for 
et qula is no politive Averment, 


2 Jones 197. In Trauſer' and Aſſault, the 
Plaintiff declared guia cum Def. infult* fecit, 
and held nought on Demurrer, quia Recital, 
2 Lev. 206. the ſame Point. 


To maintain the third, Exception, he cited 
Lev. 145. Debt upon Bond, the Condition 
was to deliver all ſuch as he had received 
at ſuch a Day, the Defendant pleaded a De- 
livery ſecundum forma* conditionis, and on 
Demurrer held ill, guia he ought to have 
pleaded it in the very Words of the Condi- 
tion, and not by Way of Judgment and Con- 
cluſion, 3 Lev. 243. fo in the Common Calc 
of Debt upon a Bond conditioned to pay 
Money at a certain Day. 


Mr. P. Williams contra : Nothing is requi- 
fice in this Action, but that the Plaintiff ſhew 
llimſelf a good Aſſignee upon the Statute, and 


the reſt ought to come on the Defendant's 
Part. | 


Eyre Juſtice : This differs very much from 
the Caſe of an Action by the Sheriff himſelf, 
lor that is on the Obligation, the Foundation 


of 
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of this is the Default of performing the Con- 
dition, for the Words of the Statute are, if 
ſuch Bond ſhall be forfeited the Plaintiff may 
bring his Action, and therefore it muſt be 
expreſly ſhewn by the Plaintiff, Caſes of Treſ- 
paſs are to the Purpoſe, for this is a Matter 
traverſable in Aſſump/it, it is cum indebit fu! 
et fic inde indebil” aſſumpfit, c. and has been 
held good on this Reaſon, that the Action 1s 


upon the Aſſumpfit, which is a ſeparate Sentence 
from the Inde?. 


Parker Chief Juſtice: I take that to be 
all the ſame Sentence under the Cam, and all 


that is directly alledged in Aſump/it is the 
Breach, 


In this Caſe you muſt ſhew ic a Bond at- 
ſignable by that AR, and then ic will neceſſa- 
rily appear to be a Bond upon Condition, and. 
then certainly there will be no Cauſe of Ac- 
tion on the Face of the Declaration, unleſs 
a Breach be alledged, Hob. 14. Norton and 
Turner*s Caſe, 8 Co. but quere whether this 
be not as proper an Averment of the Breach 
here, as of making the Bond in a Common 
Action on a Bond, viz. quod cum per quoddam 
ſeriptum ſuum ati“ conceſſ. Sc. which is not- 


withſtanding traverſable, ſo that is not a con- 
cluſive Argument, this Allegation ſhews it to 


be a Bond abſolute, and then the Jet of the 
Action is on the Payment of the Penalty, as in 


other Caſes, 


But the Return of the Writ is not ſet forth, 


and without that, it cannot appear to be a 


Bond 
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Bond taken by Virtue of that Writ, and con- 
ſequently aſſignable within the Statute, then 
it is ſaid non comp' juxta exigew bris ſecund* 
forma? Conditionis, now they might differ from 
any Thing here alledged, and the Defendant 
might appear according to the Demand of 
the Writ though not according to the Con- 
dition. 


Powys Juſtice: Def. non comp? per quod aces 
accrevit quer', ſo that the Action is founded on 
the Non-appearance. 


e 
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Fohnſ/on v. Althan. 


Plea in Abate. F*RROR of a Judgment in C. B. in an 
des the Action on the Caſe by Bill againſt an 
ectaration Attorney, the Defendant petit Jud' de Narr, 


and Judgment 
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final. and pleads no Bill was filed to warrant the De- 
10 Mod, 192, claration; Et hoc, Sc. unde petit Jud' de Narr 
4 et quod Narr caſſetur, &c. Plaintiff replies, 


guod Narr® caſſari minime debet, &c. and there- 
upon final Judgment was given. 


N B. This Mr. Dee aſſigned for Error, that the Judg- 
Record ts. en ment ſhould have been only Reſp, Ouſter, this 
A OY being a Plea in Abatement, and cited the 
140 Faller Caſc of Medina and Stanton, Trin. 12 W. g. 
Term. - Ro!!.215, where petit Judicium de Narr Was 


held a Concluſion in Abatement, 
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But tere is a great Diverſity between this 
and other Pleas in Abatement, ariſing from 
the Matter of the Plea itſelf, it is that there 
is no Bill, and therefore he would not crave 

Judicium 
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Jadicium de Billa, for that would be a Con- 
tradition, neither could he pray it de ac'coge, 
for it is not Matter in Bar. 

. 

Mr. Reeves pro Def. The Want of a Bill is 
not Matter of Abatement but Irregularity, 
and may be aſſigned for Error, but ſuppoſe it 
were in Abatement, the proper Concluſion 
had been petzt ſi reſpondere compelli debeat, Sc. 
bur Judicium de Narr* has been always held to 
be in Bar, and this appears by the Concluſions 
of Demurrers, which mult be in Bar. 


Brownl. R. 2. pl. 6. There can be no ſuch 
Thing as a Plea in Abatement to the Decla- 
tion, but it muſt be co the Bill or Original. 


Alliſon v. Manucap. de Gale. A Replication 
in Bar was put into a Plea in Abatement, and 
it was held a Diſcontinuance. 


Goodall and Edwards, Mich. 10 Anne, held 
that where the Defendant petit Fudicium de 
Narr* it is a Plea in Bar, and de brevi is 
Abatement. 


And when a Variance 1s pleaded between 
the Writ and Count in Bar, which ſhould be 
Abatement, the Plaintiff mould have Judg- 


ment in chief. 


But here is an Iſſue in the Caſe on the 


Record which has been tried by the Court, 


and therefore the Judgment ſhould be in 
Chief, never doubted but if that there be an 
Iſſue on a Plea in Abatement, and Trial per 

G patriam 
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patriam, Judgment muſt be final, and this does | 


not differ. Sid. 252, 1 Lev. Held upon an 


Iſſue in Abatement, Judgment muſt be final 1 


on a Demurrer to Evidence, ſo that Frial per 
pairiam not neceſſary. 


Dee : There are many Cafes where Want 
of a Bill on the File has been held pleadable | 


in Abatement, there is great Difference be- 
tween Trial by the Court and per pars, for the 
Jury can enquire of the Damages after the 


Iſſue in Abatement is determined, but the 


Courc cannot, 


Parier Chief Juſtice : 1 ſuppoſe it to be an 


Action of Debt, the Jury cannot examine the 
Merits in that Caſe. 


The Conſideration of the Merits is not the 
Rule, whether there may be Judgment or not, 
for it muſt be firſt ſuppoſed that there may be 
Judgment final before the Jury can go into 
chat, the true Reaſon ſeems to be the Delay 
the Plaintiff has ſuffered, which he does not in 


a Trial by the Court, which is by immediate 
Inſpection of the Record. 


Eyre Juſtice : The Matter of this Plea is 
certainly proper for Abatement, but the Que- 
ſtion is, whether the Prayer de Narr* make it 
in Bar, ſurely Concluſio facit placitum. 


Parker Chief Juſtice: The Reaſon why 
Pelit Judicium de Narr® has been generally 

held to be in Bar, is becauſe by pleading to 
the Declaration, he ſeemeth to admit the Ori- 
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ginal or Bill, which is the Beginning of the 


Suit, to be good, but in the Caſe at Bar there 
is no Bill, and therefore this ſeems a proper 
Plea to the Beginning of this Suit, which wants 
the right Commencement of a Bill. 


Eyre Juſtice cited Croſs and Billſon, Hill. 
2 Anne, Rollo. 46. and Bond v. Barns, Mich, 
4 Anne, whereupon ** Another Action depend- 
% ing pleaded in Abatement. It was held, 
that if the Plaintiff replies to Iſſue, he ſhall 
pe. Fudicium de Damn, quia he is to have 
Judgment final, if the Iſſue be determined 
for him. 5 

Ulterius conſilium. 


Mr. Dee took an Exception to the Writ of 
Error for Variance, the Writ is directed D' 
Thome Trevor, and the Record returned in 
Pl. Commun, Tho. Trevor Milite, the Court 
inclined to think it was a Variance, e 
adjournatur, 


Quere as to what Mr. Reeves ſaid of the 
Concluſion reſpondere (which is the conſtant 
Term) compelli non debeat, for that muſt have 
been (ad Billa“ reſpondend') and ſo would have 
been equally repugnant to the Matter of the 
Plea, as petit Judicium de Billa. Qu. likewiſ⸗ 
as to the Reaſon of the Difference taken by 
the Ch. Ju. between Trials per pais and by 
the Court on Pleas in Abatement; and whe- 
ther that be not rather upon the Rule, Patria 
non debet laboribus vexari, than upon the Delay. 
Quœre tamen. 


G 2 Read 


84 Keporis in the King's Bench, &c. 


Read v. Smith. 


Action fur N Caſe againſt a Common Carrier, three 
Caſe 8 Com- ſeveral Counts were laid, and entire Dama- 
mon Carrier. ges given. 


Mr. Reeves moved to arreſt the Judgment, 
for that in the third Count the Defendant 
was not fhewn to be a Common Carrier; or 
that he carried Goods for Hire, nor any ſpecial 
Undertaking in this Caſe; the Words were 
Deliberavit Def. Car Rhedar', Anglice Stage 
Coachman, and veſter Banor* pro Carriacon? 

2 Ed. Raym. Bow? in Rheda ſua pred”, he cited“ Coggs and 
912. Barnard, Trin. 2 Anne, B. R. where it was 
—_—_— much debated whether good without Hire ; 
3 Salk, 11, but was held ſo at laſt, quia there was a ſpecial 


268. Undertaking laid. 

Holt 13, 131, 

528. See 4 Vin. Abr. P. 6. pl. 4. 5-6. 7. Stat, 30 Geo. 2. c. 24. 
for preventing the unlawful pawning of Goods, &c. and 2 Stra. 1099. 


Parker Chief Juſtice faid, that the Decla- 
ration being introduced with alledging, that 
he was a Common Carrier for Hire; that 
Deſcription extended not only to the firſt 
Count, but throughout the Declaration, like 
the Deſcription of the Plaintiff in an Action 


tor Words; Et per iolam Curiam Judicium pro 
Quer. 
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who obſtructed him in the Execution of it by 


Reports in the King's Bench, &. 8 5 


Domina Regina v. Illing Gaoler of 
Hertford. 


EEVE and Harding Chief Wardens Attachment ; 
libelled againſt Bury in the Spiritual Court, ef Contempt f 


for letting the 
for a Rate, and had a Sentence for the Caſh Dada an 


and Cofts, whereupon Bumn was eXCOmmuni- an Zxcom' cap? 
cated, and taken upon a Writ of Excom' cap” go at large, 
and committed to the Defendant's Cuſtody, denied. 
who afterwards let him go at large upon the 
Diſcharge of Reeves only; and now Se1jeant 

Cheſhire and Mr. Whitaker, of Counſel for the 

the other Churchwardens and the Pariſh, pray- 

ed an Attachment againſt the Gaoler for his 
Misbehaviour, they inſiſted that the Releaſe 

of one Churchwarden is not ſufficient, becauſe 

they ſue for the Church-Rate in a corporate Rol. Rep. 426, 
Capacity for the Goods of the Church, and 

for this cited 2e/v. 172. Ney 129. 2 Brownt. 

114. 2 Keble 317, 391. That this was as a 

voluntary Eſcape, for which they could have 

no Remedy but by Attachment, for that they 

could not have an Action notwithſtanding the 
Reſolution in Luiw. 121. that the Writ was 

made returnable here, that the Court might! 

take Care of the Execution and puniſh the 
Defaults of Officers, as appears by the Pream- 

ble of the Stat. 5 Eliz. c. 23. The Caſe of 

Gillum and Atkinſon, Mod. 26. was cited, where 

a Fieri facias iſſued to the Sheriff, who return- 

ed Clericus, Sc. nullum habens laicum feod', and 

thereupon a Sequeſtration went to the Biſhop, 


G 3 the 


86 


Writ de £ x- 


cor recap. 


Reports in the King's Bench, &c. - 


the Tenants, and the Court granted an At- 
tachment againſt them for the Contempt. 


A Day was given to ſhew Cauſe, and Mr. 
Dunch for the Gaoler read ſome Affidavits in 
Excuſe of the Fact, and as to the Matter of 
Law inſiſted, that they were not proper to 
come to this Court for a Remedy, but ought 
to go to the Chancery, that the ancient Re- 
medy was to have a Writ de Excom' recap? out 
of Chancery, and to command the Sheriff to 


anſwer the King in his Bench for the Con- 
tempt. | | 


F. N. B. 64. That the Writ de Excom' cap? 
is an Original of the Court of Chancery, and 
the Capias which iſſued hence is only Meſne 
Proceſs upon tit, and when the Defendant 1s 
taken he is a Priſoner to the Court of Chan- 


cery, and this Court has nothing to do with 


the Body by the expreſs Words of 5 Eliz. 
c. 23. par, 3. Upon Abſolution or Tender of 
Caution, the Writ de Corp* deliba*cone et de 
Cautione admiltenda iſſue out of Chancery, 
F. N. B. 63. a. he concluded from hence, that 
:t this were a Contempt it was ſo to the 
Court of Chancery, and ought to be puniſhed 
%%% ĩ © 2s 


Phat this is a Writ of ex gratia in Aid of 
the Eccleſiaſtical Courts, and before 5 Eliz. 
was not returnable, but the Sheriff kept it in 
his Hands, and by that Act this Court have 
a new Power given them over the Writ, but 
, EET 
EP \ 8 12 | As 
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Reports in the King's Bench, &c. 


As to the Objection of Want of Remedy, 
he anſwered that there could be no Reaſon 
from thence for the Court to proceed to puniſh 
in a ſummary Way, for they might have an 
Action of Eſcape againſt the Sheriff, and upon 
that the Queſtion would come properly, whe- 
ther the Diſcharge of one Churchwarden were 
good, Lutw. 121. or the Pariſh might ſue 
Reeves for an Account of Pariſh Monies in 
the Spiritual Court, and charge him with the 
Money, March 72. and it would come within 
the Rule, where the principal Cauſe is of Eccle- 
ſiaſtical Cognizance, and a temporal Incident 
ariſes, that Court may hold Plea of 1t; that 


this Act of Reeves diſcharging Bunn is equiva- 13 H. 7. 10. 


ſent to a Waſting of the Pariſh Goods, for Fro. Tit. Gar- 
dens d' Egliſe, 


which they might have an Action, ua they 


87 


have thereby loſt their Remedy. 2 Noll. 126.“ 5 


2 Bulſtr. 264. That the Caſe of Gillum and 
Alkinſon differed from this; a Fieri facias 1s 
the antient and undoubted Proceſs of this 
Court founded cn a Judgment here, and it was 
held the Sequeſtration was of the ſame Nature, 
and the Biſhop is Eccleſiaſtical Sheriff, and muſt 
return Fieri fect, and not Sequeſtrari fect, and 
therefore the Contempt in that Caſe was the 


{ame as hindering a Sheriff in the Execution 


of his Writ, 


Cheſhire and Whitaker aontra : That if the 
Party had been in Cuſtody upon the firſt Writ, 
it had been proper to apply to Chancery, but 
this was Meſne Proceſs iſſuing hence, awarded 
upon a Non eft invent“ returned on the firſt 
Writ, and in Chancery it would be objected, 
that it was a Contempt of this Court, 
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Juriſdiction of 
the King's 
Bench over 
Writ of Fx- 
com” cap. 


Reports in the King's Bench, &c. 


In the former Caſe there might be a Writ 
de Excom* recap', but in this it would be but 
going in a Circle between the two Courts, 


That this is not a Writ ex gratia, before 
the Congueſt, the Civil and Eccleſiaſtical 
Courts were the ſame, and the Biſhop far with 
the 'Aldermen til! V. 1. divided them, (Seld. 
Eadmerus) and now Gladius gladium juvabit. 
Bratt. 


This in Latw. 121, was an Action brought 
by a natural Perſon in his own Right, the 
Churchwardens are only Truſtees for the Pariſh, 
and cannot bring any Action. 


That the Eccleſiaſtical Court would not 
give any Remedy againſt Reeves, for the Pro- 
ceeding there would be an original Suit in 
Matter of temporal Cognizance, and not with- 
in the Rules of temporal Incidents, from which 
Mr. Dee would argue. 


That in the Caſe of Raſſell con“ Ruſſell, 20 
July 11 Anne, the Lord Chancellor granted 
an Attachment againit the Officer for an ille- 
gal Diſcharge on the firſt Writ. 


Parker Chief Juſtice : Though this Court 1* 
to fee to the Execution of the Proceis for a 
particular End, yet the Defendant ſeems to be 
in Execution on the firſt Writ, and entirely at 
the Diſpoſal of the Court of Chancery, the 
Sheriff 1s not obliged to bring the Body in 
here at the Return, our Power is 5 only to order 


the Taking and Commitment, and we cannot 


diſcharge, 


+ \ STE. 
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Reports in the King's Bench, &c. 


diſcharge, and therefore the Court which has 
Power to diſcharge him regularly, ſeems pro- 
per to examine and puniſh the Irregularity of 
a Diſcharge ; we cannot examine whether a 
Writ iſſued out of Chancery for his Delivery, 
or if it did whether regular or not, in the 
Caſe of Fieri facias from hence no other 
Court would have Juriſdiction. A Writ of 
recaption ſeems as proper now as before the 
Statute; I do not ſee why an Action may nor 
be brought by the ſucceeding Churchwardens, 
and laid ad damnum Paroch?orum, 


Eyre Juſtice: In the Caſe of Fowler and 
Davis, the Court were of Opinion that they 
might judge of a Writ and quaſh it, and that 
would be a Diſcharge, and we may ſuperſede it 
if regularly iſſued, ſurely ſince it is returned 
here we may judge of the Execution of it 


whether the Proceſs be abuſed. 


But I think an Attachment is not a proper 


Remedy in this Caſe, that in Ruſſel! and Rujjel! 


in Canc' was a plain Abule of the Procels by 
extorting Money, Sc. 


The Caſe of Starkey in Neu. 172. is very 


| looſely reported, and Brotonl. 215. in the 


ſame Caſe it is ſaid, the Conſultation was grant- 


ed upon the Point of the Releaſe being of Ec- 


cleſiaſtical Conuſance. 


The Queſtion is, whether a Releaſe by one 
Churchwarden be good, and conſequently, whe- 
ther this be an Eſcape or not; this is a Point as 
yet unſettled, and not fit to be * in 

a ſum- 
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Reports in the King s Bench, &c. 


a ſummary Way by Attachment. Judicial 
Reg. 67. 


The Writ of Recaption ſhews it was not 
the uſual Courſe to grant Attachments, a Cap 
utleg* is for Contempt as well as the Debt, 
bur never knew an Attachment iſſued out for 
letting the Defendant go. 


I cannot ſee why a Churchwarden may not 
be made accountable for the Money in the Ec- 
cleſiaſtical Court, if he has not diſcharged it. 


Powys (accordingly): That no Attachment 
ſhould go, but thought this Court being to fec 
to the Execution of the Proceſs, whatever 
tended to elude it was within their Co- 
nuſance. 


Parker Chief Juſtice: I admit we cannot 
quaſh or ſuperſede the Writ, but my Doubt 
was only whether, in Caſe all be originally 


right, we can do any Thing towards the Diſ- 
charge of the Party. | 


This Court diſcharged the Rule. 


Nota; Parker Chief Juſtice ſeemed to think 
that ſuppoſing Bunn had made Satisfac- 


tion to the Pariſh, and the Diſcharge had 


been by both Churchwardens, yet he 
would not be legally diſcharged ' till he 
had ſatisfied the Church tor the Con- 
tempt, and being abſolved ; quod dubita! 
per Eyre, quia the Duty to the Pariſh 1s 
the Foundation; the Court likewiſe _— 
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Reports in the King's Bench, &c. 91 


ed whether they could take Notice of the 


Gaoler as their Officer, being only Servant 
to the Sheriff. 


Turner v. Gethin, 


4 rr was denied, becauſe prayed Prohibition 


upon the Citation only, quia before Libel N before 
a * . albel. 

it cannot appear what will be the Queſtion ; poſea. 

ſo adjudged in the Caſe of Tranſor and Watſon, 


Trin. 10 Anne, 


Houel and Gough, 
Eon of a Judgment in C. B. Ex- Variance be- 


ception was taken that the Record was 2 ad 4 ag 
not removed, the Writ being directed Tm ngen 
D'no Trevor, to certify a Record quod refidet Name of Dig- 
a n 3 N 8 
cor” vobis et ſociis v'ris, Sc. and the PP:ta nity. 
is Coram Thomæ D*no Trevor, Baron de 
Brombam, that Baron of Brombam 1s Part of 
the Name, fo that it is a Variance, and the 
Court cannot take Notice that T. D. T. and 


Thomas D. T. B. of B. are the ſame, 


Reeves contra: If the Writ were directed 
D'no Trevor cap. Juftic* de Banco, and returned 
T D*no Trevor would be well, tho? Thomas 
be a Part of his Name, for the Deſignation of 
Chief Juftice aſcertains it, becauſe there can 
be but one, a Grant to 7% D'no Trevor 
would be well, the Title of Baron was not 
anciently a Part of the Name, for ww of 

a I um- 
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Reports in the King's Bench, &c. 


Summons of Barons to Parliament were often 
by the Name of Knight and Eſquire. 


Whitaker contra cited 8 H. 6. 9. 5. 21 
Z. 4. 71.6. Fitz. Tit. Brief 163. Counteſs de 
Rutlana's Cale, 2 Inſt. 66. D'na Regina v. 
Colonel Hamilton, the Defendant was indicted 
for the Murder of Charles Lord Mobun, and 
Lord Chief Juſtice Trevor, Lit. Pewys and 
Price, Juſtices of Oyer and Terminer at the 
Old Bailey, quaſhed the Judgment, becauſe 


Baron of Oakbampton was a Part of his Name, 


and omitted, and a New one was immediately 
ſound with that Alteration. 


Erre Juſtice: The Title makes a Part of 
the Name in all Creations by Patent, for the 
Name is expreſly granted; otherwiſe in Caſe of 
Baronies by Tenure, and by Writ, Seld. Titles 
of Heonour 616. 32 H. 6. 36. 5. The Diffe- 


rence between Earls and Barons is argued 
Style 254 


Adjudged per Hol! et tota* Curia', in the Bi- 
ſhop of Cheſter's Caſe, that if an Eſquire was 
knighted, his Squireſhip merged, and a Grant 
by the Name ot Eſquire would be ill. 


Labbire v. Sir John Germaine, Paſch. 2 
Anne, he was ſued by the Name of Knight, 


whereas he was Knight and Baronet, and it was 


held that Baronet was a Part of his Name, and 


for Want of it the Plaintiff prayed to * 
his own Writ, 


Powys 
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Powys Juſtice took a Difference in Crea- 
tions of Dignities, that in ſome the Name is 
not ennobled, as Charles Montague Lord Halli- 
fax, and there the Title is Part of the Name, 
in others the Name is ennobled as Tho. Lord 
* Trevor Baron of B. and there it ſeems, that 
* Thomas Lord Trevor is only the Name. 


dered whether he may be Baron of Brombam, 
without having that Parcel of his Name, if 
it may be good any Way, we are to take it 
that Way, and not ſuppole it wrong, if we 
cannot take Notice how my Lord Trevor”s 
Creation was. (2 Cro. 341. 2 Bulſtr. 167.) 


| Parker Chief Juſtice: It is fit to be conſi- 


Adjcurnatur. 


N. B. The ſame Exception was taken inter 
* Poulſon and Tranſhaw, and moſt of the Post. 
Writs of Error this Term. 


Smith v. Boheme. 


RROR, Judgment in C. B. upon a Note 2 £4: Raym. 
1362. 
to pay 72 /. upon Demand for Value re- % 1, 

ceived, or render the Body of A. B. Sc. to Raym. 1396. 

the Fleet before ſuch a Day, laid upon the 8 Med. 362. 

Stat. of + Promiſſory Notes, + 3 & 4 An. 

| C..9. 

Serjeant Richardſon for the Plaintiff in Error, 

aſſigned for Error, that this Note being to be- 

come Surety for a Debt only upon a Contingency, 

Was not within the Statute, which deſigned 


only 
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Reports in the King's Bench, &c. 


only to give a Currency to Notes abſolutely 
for Money. | 


That it cannot be made at Common Law, 
for if a Man will bring his Action upon a 
Statute, he mult rely upon that Title, and 
cannot aſſiſt it by reſtoring back to Common 
Law. 9 Rep. 74. Ioy 147. 


Serjeant Cheſhire contra + The Intent of the 
Act was only to make the Note in Nature 
of a Specialty, and ferve inſtead of an expreſs 
Conſideration, and there will be no Reaſon to 
diſtinguiſh this from the Common Caſes, for 
at firſt it was only a Note payable within ſuch 
a Time after Demand, and now the Defen- 
dant has not rendered, that it is out of the 
Caſe, and it muſt be taken as an abſolute 
Note for the Money, 


But ſuppoſing it to be out of the Statute, it 
will be good at Common Law, pro valor? 
recepio imports a Conſideration, Afſump/i 
pro opera et labore facto makes a good 
Conſideration, fo pro premiſſ. 2 Lev. 153. 
and the Mention of the Statute will not 
hurt. Vent. 103. An Action for taking away 
his Wife contra forma“ Stat. was held well, 
though no Statute in the Caſe, and thoſe 
Words were rejected. 


Richardſon (Reply): This agreed not to be 
2 indorſable Note from the Time of making 
, Which is the Intention of the Statute, and 
nothing ſubſequent can make it lo. 


Pro 
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Reports in the King's Bench, &c. 95 


Pro valore recepio: Here is no Averment 
of Conſideration, but only a Recital that there 
is ſuch a Note, 


As to the Caſe in Vent. there is a Difference 
between the Mention of a Statute where there 
15 none at all, and where there is one, but the 
Plaintiff has miftaken his Caſe upon it. 


Parker Chief Juſtice : It is not laid that he 
made ſuch a Note for Value received, which 
is only a Recital of the Words of the Note, 
and then comes fuzt onerabiP vigore Stat. et 
fic enerabiP exiſtens in conſ* inde ſuper ſe afſ. ſo 
that the Chargeableneſs by Force of the Statute 
15 made the Confideration. 


Eyre Juſtice accordant : The Statute intend- 
ed only to make Notes for Money nego- 
ciable for the Eaſe of Merchants; ſuppole a 
Declaration were on Indebir? Aſſumpſit generally 
pro opere et labore fa, 1 Queſtion whether it 
would be good. 

Adjournatur. 


— . — 


OVED to ſet aſide the Execution Scire feri En- 
of a Scire fieri Inquiry, becauſe the De- quit). Notice 
fendant had no Notice of it. ol Execution, 


Mr. Clark certified, that it was the Rule of 
the Court not to give Notice; but Parker 
Chief Juſtice ſaid it was fit to be allowed. 

becauſe 


96 


Reula Gene- 
ralis. 


Reports in the King's Bench, &c. 


becauſe Natural Juſtice requires, that a Man 
ſhould not be charged of his own Eſtate 
without Notice, that it had been the Rule 
of the Common Pleas, but they alter it up- 
on Conſideration. PE 


Eyre and Powys accordant : But agreed that 
the Plaintiff ought not to ſuffer, and there- 
fore it was fer aſide upon Payment of Coſts, 
and a general Rule was made, v72z. 


That Notice ſhall be given to the Defen- 
dant of the Execution of Scire fer; Inquiries, 
as in the Caſe of other Writs of Inquiry. 


Sed quære as to the Reaſon given for this 
Alteration, for Sc? f* Inquiries differ much 
from other Inquiries, becauſe after the Inqui- 
ſition taken, the Sheriff is to warn the De- 
fendant to be in Court at the return Day, 


ad oftend* fi quid pro ſe heat et quare Execub con? 


non de bonis proprits, and then he may traverſe 
the finding of the Jury, ſo that he could not 
be charged without an Opportunity of de- 
tending himſelf; ſo it was judged in the 
Cale of Forteſcue v. Northcott, Hil. 3 Anne, 
B. K. 
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n 
e FI Dunsfold Inhabitants v. Dunsfold 
UMandſborougb Green Inhabi- 
Zants. 
it 
4 WO Juſtices made an Order to remove Order of Re- 
the Wife and Child of ſeven Weeks old, _ wa 
of Archibald Player, to the Place of the laſt Cpild to the 
legal Settlement of the Wife, the Huſband Place of the 
„ being a Scotſman now at Dunkirk, and not Wiſe's Settle- 
having gained a Settlement any where in Eng- _— 


land, which was confirmed by the Seſſions. . 
, , .  Forteſc. 314. 
is And now Mr. J/hitaker took Exception to it, Caf of Set. & 
h that this is a Removal of the Wife to a Place Rem. 31. 


i- | 7 where the Huſband cannot be removed, which Andr. 307. 
e- will make a Separation. By the Common Law r | 
„the Man is ſettled in the firſt Place he comes go, y, _— 
„into, and by the Statute 39 Eliz. c.—Scotſmen 2 Sel. Caf. 
{e are to be ſent to the Borders; thus upon this 110, 115,185, 
ot Order the Huſband will be legally ſettled in 573: 
cone Place, and the Wife in another, which 

he 


will have the Effect of a Divorce. 


That for ought appears in this Order, the 
Huſband may be ſettled in Wales, for England 
is only mentioned. 


Contra: It does not appear that the Man 
was ever in England, ſo there is no Reaſon 
to preſume contrary to the ſhewing of the 
# Juſtices; the Rule is, that if a new Settlement 
be gained by the Marriage, that deſtroys the old 
one, otherwiſe the old one continues, for eve- 
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ry Perſon born in England has a Settlement, 
and if he has gained no other, it is the Place 
* Andr. 72, of his Birth. Int“ * Dolting and Stockelane, 
208, 314 Fi}, 11 Anne, adjudged that if a Perſon was 
3 ſettled in A. and afterwards ſerved a Year ac- 
SM. Caf, 20, Cording to the + Statute in B. being a Place in 
+13&14 Which no legal Settlement could be gained, 
Car. 2. c. 12- the Settlement at A. continued; Wales is in- 
eck. 21. cluded under England, and fo taken in all 
| the Statutes ſince the Union, and ſometimes 
before; ſo in a Suggeſtion for a Prohibition to 
Wales, Anglia .. 


Parker : The Juſtices need not fet forth any 
Reaſon of their Judgment, therefore a Nor 
ſeguitur will not vitiate, though if a Reaſon be 
ſhewn which concludes the contrary Way, it 
will, the Huſband might be a Vagabond, 
and then he had no Settlement, the Child 
8 go with the Mother being a Nurſe 
Child. 


Et fic per Cur? ord' confirmentar. 


Collins v. H. arvey. 


Prohibition. hROHIBITION was prayed to the 
2 = AE Eccleſiaſtical Court of Wincheſter, in a 
8 Suit by a Clergyman for Defamation, vig. 

* You are a Rogue, a Raſcal and a Liar, and 


never ſpeak Truth but in the Pulpit.” 


Mr. Williams ſhewed Cauſe againſt the 
Writ, that theſe are Words of Spiritual De- 
famation and within the Ecclefiaſtical Juriſdic- 
tion, Linwood 356, 303. Conſtit. Longien & 


Peckbam, 


Reports i in the King's Bench, &c. 


Falten Stat. de circumſpet? agatis & Articuli 
alert, confirm the Eccleſiaſtical Juriſdiction 
in Matter of Scandal, Reformac* Lingaum Tit. 
7 Difamd con”, mod. Waorſeley's Caſe. Keyling 
; ſays, the Spiritual Courts are Judges what are 
| Words of Hear. 


| This is a Defamation ! in reſpect of his Of- 
fice of a Miniſter, the Mention of the Pulpit 
ſhews he had the Office in his View, and the 
f | Exception of that ſhews he intended to take 

in other Parts, for preaching is but a ſmall 

| Part of a Clergyman's Duty ; by the Canons 

| they are enjoined to go from Houſe ro Houſe 

to admoniſh their Pariſhioners, to confer with 
. | Recuſants, and if the Reputation of their 
Veracity be taken away, they will be capable 
of doing little good that way. 


Collins and Jeſſop, 3 Anne. Held that a Li- 
bel would lie in Court Chriſtian for kicking 


2 Clerk, becauſe of the Reverence due to his 
4 | Charatter. 


Bratt. cap. de Excep con, fo. 406, 407. 2 
Lev. 17. 4 Inſt, 332. Koll. Abr. Drake's 
8 Caſe. 2 Roll. Abr. 295, 297. 3 Lev. 18. 
119. Littleton's Rep. 217. 2 Lutw. 1053: 
| © Thou art a pitiful pimping Raſcal;“ 
| Prohibition iſſued, but a Conſultation _ 


| granted, 


cle a 
i 


9 


Sir Peter King contra: The Conſultations 
prove too much, and give the Eccleſiaſtical 
Court a Juriſdiction in all Caſes of Scandal 
whatſoever, but they were never allowed the 


H 2 Refor- 
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Reformac* Legum, was puniſhed in E. C's. Time, 


but never had the Sanction of a Law. 4 f 

2 Roll. Ar. 295. has been denied to be 

Law, and Prohibitions have gone where a os 
Clergyman has been called Knave. FT 

Rule of Defa- The Rule, upon which all the Caſes have n 2 
8288 gone, is where a Perſon is charged with a n 
Spiritual tus Crime puniſhable in the Eccleſiaſtical Court, a 1 
Courts. Suit will lie in that Court for the Defamation, 1 0 
and there is no Difference between Clergy and r 

Laity as to this. Sid. 390. Vent. 2. Keb. 436. f 


2 Roll, Abr. 297. Hob. 860. 3 Keb. 28. 


t 
Mer, 607. 1 
Hil. 7 Anne, Clark and Price, ſaid of a ; 
Clergyman, Price behaves himſelf proudly 
and impudently, and is an impudent Block- y 
head, his Advices, Exhortations, and Spiri- W 
„ tual Directions are not to be taken, nei- 
ther is he fit to give the Holy Sacrament; r 
«© I will never receive the Holy Sacrament MW a 
from him,” A Prohibition was granted t 
and the Defendant could never get a Con- 
ſultation. EY 


Hil. 1 Anne, In Scac' Richmond's Caſe, 
faid of a Parſon, „He is a Villain, and a 
* Raſcal, and a ſorry Fellow, and not fit to 

„ preach 3” held by three Barons againſt one 
not ſuable in the Spiritual Court. 

Parker Chief Juſtice: I think it is a poor ; 
narrow Notion that has been gone upon, that 
where the Words import a Crime for which 

the 


ö 
4 


| 
| 


; 


| | 


4 


* 


7 
q wich. 


| nuſance, 


*% *_ — 


. 
| 


king away his Reputation amongſt his Pa- 


triment to a Clergyman in his Profeſſion, 
though they do not charge him with a Crime 
# cenſurable there? 


| miſreported ; I have a Note of it . i 
appears, the Conſultation was granted only as 
to the Words „ Pimping Raſcal,” becauſe 


| ſemoved, the Writ is directed Thome D*no Altham. 


Reports in Ty King's Bench, &c. IOL 


the Parſon may be puniſhed or cenſured in the 
Eccleſiaſtical Court, in that Caſe only the 
Scandal may be puniſhed there; for the ta- 


riſhioners, and thereby diſabling him from | 
doing good, may be of much greater Conſe- 
quence, but that Rule may perhaps be well | 
underſtood in Oppoſition only to what is pu- 
niſhable at Common Law; but as at Common 
Law an Action will lie for ſome Words that 
do not charge a Crime puniſhable, ſo why 
may not Suits lie in the Eccleſiaſtical Courts 
for Words that import great Scandal and De- 


Take a Prohibition to declare upon forth- 


Eyre Juſtice : The Caſe in Lutw. 1053. 


Pimping is a Matter of Ecclefialtical Ca- 


Poulſen and Franſhaw. 
PARKER Chief Juſtice delivered the Re- Variance be- 


t Writ of 

ſolution of the Court, upon the Exception en Raf * 
taken to the Writ of Error. cord. 

See Antea 80. 


We are of Opinion that the Record is well johnſon and 


H-2. Trevor, 


102 Reports in the Ring's Bench, &c. 


Trevor, the Pita is Cor Tm Dio Tre- 
vor, Barone de Brombam, and from hence the 
Objection ariſes; the Queſtion is, whether it 
be a material Variance, and in order to prove 
Woſme de Dig- that, it is ſaid that Baron of Brombam is a Part 
nite, of the Name, but it has not been made out to 
be a neceſſary Part. 4 Inſt. 666. was Cited, 
but what relates only to Creations by Patents in 
the Caſe of Barons by Tenure or by Writ, is 
Ancient Form otherwiſe; anciently the Writs of Summons 
of Writs to. to Parliament were generally by the Name of 
Parliament. Knight; as appears by Cotton's Abr. 1K. 3. 
a Writ of Summons directed to ——— Ba- 
roni de Greyſtock, but that was left off, and his 
Heirs are ſtiled Knights; this is the only In- 
ſtance from E. 3. to H. 6th's Time, nor are 
any called Lords till 27 H. 6. Writs are di- 
rected Jobi Beauchamp mil Dino de Beauchamp, 
though by the expreſs Words of the Patent 
he is directed to be ſtiled D'uus Beauchamp 
Baro de Kiderminſler, yet was he never called 
to Parliament by the Name of Baron. Selden's 
Tri, Honour 616, Ibid. 571. . 


Difierence be- Mr, Selden ſays, that in Writs, Pleadings, 
tween 4 and other legal Inſtruments, they are properly 
lament aug itiled D'uus, and Baron is wholly omitted, and 
legal Procced- in Parliamentary Writs Chevalier ſupplies it. 
Ings. | 
i 8 17.6. 9 & 10. A Diverſity was taken 
between Barons and Dukes, or Earls, for in 
the latter Caſe they need not to be called Ba- 
ron; and that Book ſays, that it is in both 
Surpluſage, and whether it be in the Writ or 
out of the Writ it matters not, the Judgment 
. ff 020 
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Nota; The Chief Juſtice faid, that this 

would ſerve for an Anſwer to the Ob- 

jection to the Writ of Error in * John- * Antea. 
ſton and Altham, where the Writ was 
directed Thome D'no Trevor de Brombam, 

| and the Pita cora? Tho. Trevor MiP, be- 

cauſe ſince Barons were called to Parlia« 

| ment by Miles, that ſhewed it to be no 
Inconſiſtency, but it might be the ſame 
Perſon, but dubitavit upon the Au— 
thority of Mr. Selden, (Supra) which 
ſhews that that Stile can be only uſed 
in Writs of Summons to Parliament, 


N Habeas Corpus iſſued to the Provoſt Ret. de Hab. 
Marſhal of the Savoy, to bring up Cut. 
the Body of by return it appeared he 
was committed by Brown, a Captain 
in the Royal Regiment of Horſe, and the 
Warrant was ſet forth, but no Cauſe of the 


Commitment appearing therein, the Court 
diſcharged him. 


K 


* 
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Regina v. Laughton. 


r 


85 R P. Ring moved to quaſh an Indictment Inditment for 
on the Sat. 12 Car. 2. c. againſt Uſury, 2 cone wg | 
becauſe a particular Method of Recovery is 8 : 
preſcribed, viz, by Action of Debt, Bill, , veg. Cat. 
Plaint or Information, and cited the Caſe of 216. S.. 
| the Queen and Standiſh, Mich. 4 Ame, which 

; Was. quaſhed upon Debate for that Cauſe ; 

| H 4 but 
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Where the but Parker Chief Juſtice doubted, and took 
2 Re- x Difference between the Statute, when the 
2 Manner of Recovery was made Part of the 
of a Statute, Deſcription of the Penalty, ſcil. ſhall forfeit 
excludes the 5/. to be recovered by Action, Sc. and other 
Indiameus Statutes where the Method of Recovery came 
and where not. in afterwards in a diſtinct Clauſe, as in this 

Caſe, he ſeemed to think that the former 

did wholly exclude Judgment but the latter 


nor. 


Vide Another Exception was taken, that the 
Regina v. Indictment was found at the Seſſions of the 
3 Peace, which has not Cognizance of Penal 
quaſhed for Statutes. 


this. Adjournatur. 


Hemſted Norris Pariſh Inhabi- 
tants and Chevely Cari TInha- 


bitants. 


A HE Order of Seſſions for quaſhing the 
— Order of two Juſtices 2 gene- 
rally per Curiam. 


Nuttgn and Crow, 


20 Mod. 283. ME. 0 argued for the Plaintiff 1 115 


In order to clear the Way of our Objections, 

I muſt' premiſe that the Remittitur, which is 
entered in this Cauſe upon the two firſt Counts, 
8 | cannot 
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Reports in the King's Bench, &c. 


cannot help the Plaintiff, becauſe the Defen- 
dant has demurred to_the Dec ———_ and 
thereby challenged the Defects of it; and it 
was not in the Plaintiff's Power to help chem 
afterwards, it muſt be taken as it ſtood when 
the Defendant demurred. 


Our Objections to the Declaration ſtand 
thus : | 


The firſt Promiſe was made the 22d of 
Fanuary 1708. to the Teſtator in his Life- 
time, the ſecond made 23d January 1708. to 
the Teſtator in his Life-time, the third 1s a 
Promiſe to the Plaintiff *'s Executor, upon an 
Account between the Plaintiff and Defendant 
of Money due to the Teſtator, laid 5 May 
1709. hereupon we offered that the Actions 
were not joinable, the Plaintiff being intitled 
to the firſt and ſecond as Executor in Right 
of his Teſtator, and to the third in his own 
Right. 


But in this we are anſwered, and according- 


ly the Court inclined, that the laſt Promiſe 
is laid by the Plaintiff as Executor, and that 
the Accounting has not altered the Nature of 
the Duty, but it remains upon the former 
Right, and therefore the Actions are very 
properly joined. 


But upon this we fay, that the Plaintiff 
becomes liable to a worſe Objection, viz. that 


he has ſhewn no Title to his Action, for the 


Letters Teſtamentary which he has produced 


bear Date 1 Sept. 1708. and 3 * 
the 
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the Teſtator is alledged to be ahve 2 3d 
January 1708. ſo that either theſe are not the 
Letters Teſtamentary of the ſame N. B. or 
elſe the Will was proved in the Teſtator's 4 
Life-time, which equally over- throws the 
Plaintiff's Title. 


This is within the Reaſon of the Common 
Caſe, if in Debt upon a Bond by B. N. dated 
20th January, the Defendant has craved Oyer, | 
and thereupon was ſet forth a Bond of B. N. 
dated 20th February, and demurred, the Plain- 
tiff could not have recovered, but the Law 
would underſtand, that the Plaintiff has miſ- 
taken his Bond, and yet in that Caſe the 
Identity of the Bond is averred by prædict as 
much as here, for it is profert hic in Curia 5 
— pred* & petit auditum ſcripti præ- 4 
Ai. 


Bro. Monſtrans de faits, Ec. 82. Admini- 
ſtrator brought Debt, and counted of an Ad. 
miniſtration granted to him at 4, Oyer was 


craved, and it appeared to bear Date at B. 
C. therefore was held nought, 


Cro. Car. 165. Treſp”, A falſe Impriſnnment 
laid 30 October, the Defendant juſtified 17 
Sept. by Proceſs on a Supplicavit, the Plaintiff 
replied quod poſtea, viz,. iſt OF. he impriſoned 
him de ſon tort ;, & per totam Cur* it was held 
a Departure, | 


The Queſtion therefore will be reduced to 
this, whether Producing Letters teſtamentary 
be neceſſary to ſupport the laſt Promiſe, and 
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it certainly is ſo, if that be an Action in 


Right of the Teſtatorz and herein it is to 
be conſidered, 


Firſt, That this is an Account on ope Side 
only; Secondly, that the Defendant comes 
to an Account voluntarily and without the ſpe- 
cial Re ueſt of the Executor, the Conſequence 
of which is, that here is no new Duty crea- 
ted, but only the Sum due aſcertained, and in 
9 5 of Duty it remams the ſame as before. 

per Hale, in Vent. 268. chat if there be 
no ſpecial Requeſt proved, the Debt re- 
mains as before. 


- Whereas an Executor brings an Action 
Fure ſuceſſionis on a Cauſe of Action veſted 


in the Teſtator, he muſt make out his Title 


from him, and produce his Letters teſta- 
mentary, 


But where he ſues ex novo contractu, or from 
A, Wrong done to the Poſſeſſion of his Tefta- 


tor? s goods, ſo that the, Cauſe of Action never 


was in the Teſtator, but ſprung up ſince, 


there the Letters teſtamentary need not he 


ſhewn. 


Hob. 38. Cope and Lew, in Action per 4d. 


m or e A. to the inteſtate, held that the ad- 


miniſtration is the Title and Subſtance of 


this Action, and it ought to be ſhewn that 


8 may appear to the Court to be as he has 
pleaded _—:-- 


But 
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But in Styl? 264. King and Weeden, the 
Plaintiff declared that the Defendant being 
indebted to his Inteſtate, in Confideration that 
the Plaintiff would forbear to fre him till, 
Sc. promiſed to pay, and ſhewed no Letters 
of Adminiſtration, which was moved in Ar- 
reſt of Judgment; Et per Rolle: It can not 
be neceſſary in this Caſe, for here is a new 
Conſideration, 


The fame Law is if an Executor bring 
Treſpaſs for Goods taken out of his Peſſeſſion. 


Plowd. 46. So wherever the Wrong is done 
to the Executor, 


In Barret?'s Caſe, cited in Hob. 38. in Caſe 
againſt the Sheriff for ſuffering the Defendant 
to eſcape, being in Cuſtody on a Capias utle- 
gatum, in an Action by the Plaintiff as Exe- 
cutor, and held not neceſſary to produce Let- 
ters teſtamentary. | 


- Admitting for Argument's Sake, that it is 
not neceſſary in this Caſe, that if the Plaintiff 
will unneceſſarily ſhew that which will abate 
his Action, the Court muſt take Notice 
of it. | 


Hob. 164. Treſp. v. A. and declares quod 
S. fmul cum B. did you Treſpaſs, the Writ 
ſhall abate, otherwiſe if a Jury had found it, 
2 H. 7. 16. fo that the Difference is upon its 


being the Plaintiff's own ſhewing, which is the 
Caſe at Bar, 


Roll. 


Reports in the King's Bench, &c. 


Roll. 176. A. brought a Writ of Covenant 
as Error, and by his Count ſhewed that the 
Teſtator made him and B. Executors, and 
that B. renounced, but B. was not named in 
the Writ, nor was he alledged to be dead; 
upon Non eſt factum pleaded, and Verdict for 
the Plaintiff, this was moved in Arreſt of 
gocgment, and it was anſwered that the De- 
endant having pleaded in Bar had waved the 
Advantage of all Matters in Abatement. But 
the Court held that, by pleading to the Action,. 
the Defendant might loſe the Advantage ef all 
extrinſicx Matters of Abatement, but that 
nothing would admit ſuch Matter as appeared 
upon the Face of the Record, for the Court 
ex officio might abate. | 


Paſch. 3 Anne, Adam v. Tertenants of Sa- 
vage, a Sci? fa? upon a Judgment in B. &. 
at Weſtminſter, ſues as Adminiſtrator upon 
Adminiſtration committed by Archdeacon of 
Dorcheſter; the Defendant pleaded that he was 
not Tertenant, but the Writ was abated, for 
though no Title was neceſſary, yet the Plain- 
tiff having ſhewn a Title which is really no 
Title, the Court muſt take it to be as he has 
ſhewn it, and cannot give him Judgment. 


Mr. Lutwyche contra : I admit the laſt Pro- 
miſe is only in Relation to a Debt due and 
unpaid to the Teſtator, and not altered ſo as 
to require a new--Sort of Action, but it is 
certainly an Account, which I have heard it 
inſiſted on at Ni prius cannot be unleſs there 
be Items on both Sides, 

This 
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Repugnancy. 


Reports in the K. ing s Benth, &c. 


This is a fufficient Probate to make the 


third Count a good Declaration, for it is up- 


on a Promiſe 5 May 1709. and the Probate 
is dated in September before, and the two firſt 


Counts ate put out of the Caſe by the Re- 
mmittitur. 


It is objected, that we have laid the former 
Promiſes to the Teſtator in vita ſua, at a 


Time ſubſequent to the Date of the Probate. 


If this be ſo, then it is a Repugnancy, and 
either of theſe Counts or the Probate muſt be 
rejected, and in Affirmance of a Judgment, 
the Court will reject that which will not be 
wanted rather than the other, Cro. Fac. 557. 


Where the Declaration is for Damages, * 


Part is good and Fart is ill, and there is a 


murrer to the whole, the Court will esel 
that which is ill. 


2 Saund. 379. there are many Caſes where 


a Remitlitur will put Part of the Declaration 
out of the Caſe. 


If there had been no Profit, the Declaration 
would not have been good, unleſs ſpecially 
ſhewn for Cauſe of Demurrer, by the Act for 
Amendment of the Law, 5 Ann. c. 16. If 
theſe are the Letters teſtamentary of another 
Perſon; then it will be the ſame as none at 


all, and come under the ſame Rule. (2 
Saund. 402.) 


Per Mr. Branthwailt, Authorities to prove 
the Executor; cannot ſue before Probate, 
though 


Reports in the King's Bench, &c. 


though he may be ſued. 9 Co. 38, 39. Co. 
Lit. 292, Ploud. 280. . Hutt, 31. 5 
Co. 28. 


LIL 


But if he ſhews it duly proved at any 
Time before he declares, it is ſufficient. Roll. 
Rep. 917. But if it appears otherwiſe, though 
not pleaded in Abatement, the Court will 
abate the Writ ex officio; 2 Lev. 197. there 
it was pleaded in Abatement upon Oyer after 
Imparlance, and the Court held that tho? 
there be no Plea in Abatement, yet they ought 
ex officio to abate the Writ, becauſe it was a 
Matter that appeared on Record before them. 
9 Co: 53. Hicknoot's Cale, 


Curia adviſare vult. 


Regina v. Cobbold. 


| N a Certiorari was returned, a Convic- Certiorari be- 
tion upon the Stat. 3 An. c. 14. for fore Juſtices of 


Preſervation of the Game. Mr. Satkeld took Peace on the 


| ; f | Act 
an Exception to it, that the ſame Perſon was — be- 


both the Informer and Witneſs. cauſe the ſame 
es | Perſon both 
The Act runs, that if any Perſon not qua- che Informer 


oy : l Vitneſs. 
liſied be convicted before a Juſtice of Peace, =: 5 


on the Oath of one or more credible Wit- 193. 
neſſes, he ſhall forfeit 5 /. one Moiety to be 
paid to the Informer, the other to the poor 


of the Pariſh where the Offence was com- 
mitted. 


He 
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Evidence at 
Common 


Law. 


Reports in the King's Bench, &c. 


He inſiſted that the Informer could not be 
a Witneſs, becauſe he has an Intereſt in the 
Forfeiture, which after Information cannot be 
pardoned. 3 Inſt. 194. 


That at Common Law the Evidence of a 
Party intereſted ſhould never be admitted; as 
on an Information for Uſury, the Party ſhall 
never be a Witneſs, becauſe it is to avoid his 


own Contract; ſo in Forgery, Regina v. Whi- 


ting, Mich. 10 W. 3. apud Guildball ; the Caſe 


Trials in a 
ſummary 
Way, Dero- 
gation of Com- 
mon Law. 


was, the Mother gave her Son a Note for 5 /. 
and he ſlid in a Cypher, and made it 50 J. and 
it was held the Mother could not be a Wit- 


neſs, becauſe it was to defeat her own Note. 


That this is a ſtrong Caſe, the Trial here is 
in a ſummary Way, not by Jury, but only 
per teſtes to a Judge, who is ſuppoſed wholly 
ignorant of the Cauſe; Ergo the Witneſles 
ſhould be leſs liable to Exception, it is a 
Trial in the Forms of the Civil Law, where 
regularly two Witneſſes are required, Te/t7- 
monium unius ſemiplena* facit probationem, and 
the Father is not allowed to be Witneſs for his 


Son, and vice ver/a, 


Exceptions to 
Witneſſes. 


If this prevail, leſs credit will ſuffice for a 
_ Witneſs in ſuch Trial, than in a Trial by the 
Common Law. 


That the Statute not only requires a Wit- 
neſs but a Credible one, 1. e. Exceptione ma- 
jor, there are two Exceptions to Witneſſes, 
ſuch as entirely deſtroy his Teſtimony and 

prevent 
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prevent his being a Witnels ; Secondly, ſuch as 
only diminiſh the Credit of his Teſtimony. 


The Exceptions in this Caſe would de- 
ſtroy his Teſtimony, and prevent his being a 
FP Witneſs; à fortiori he cannot be a credible 
” Witneſs, 


There are ſome Caſes where the Informer Where a Party 
| ſhall be allowed a Witneſs from the Neceſſity intereſted may 
| of the Thing, as in Robbery or Rape, and bea Witneß. 
Neceſſutas derimit onus probandi ; but here it is 

not neceſlary, for he may let up any Body to 

be an Informer. 


ws , 
r 


© Firſt Objection, That this would diſcourage 
Proſecutions, for a Man will not be ar the 
Trouble to caule an Information to be made, 
unleſs he may have Part of the Penalty. 


3 . Men are preſumed to love the 
E Laws of their Country, and the Execution of 
= them, it is pro bono publico, in which they are 
J included. 
| 


1 Second Objection, The Relſolution of all 3 Mod. 114+ 
= the Judges (except Saunders and Raymond) in 
S Serjeants-Inn Hall, upon 22 Car. 2. c. 1. 
E againſt Conventicles, that the Ioformer is a 


lawful Witneſs, notwithſtanding | Part of the 
Penalty to be given him by the Act. 2 
Jones 233. 


ö To that he oppoſed the Opinion of chis 
Court, in the Qucen v. Shipley, Mich. 7 Anne, 
S 27. 84. which was an Information for keeping 
I Still 
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Words. 


Action for 


10 Mod. 196. 
See Skin. 364. 
Velv. 21. 
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a Still and diſtilling Low Wines, and it was 
quaſhed becauſe the ſame Perſon appeared to 
be both the Informer and Witneſs; to that 
he alſo oppofed the Common Law of England, 
the Lawsof all Nations, and the univerſal Rule 
of Juſtice which agree in this, that a Man 


cannot be his own Witneſs any more than his 
own Judge, 


Upon this ſingle Exception the Conviction 
was quaſned. 


Ot the Term of Saint 


Hilary in the twelfth 
Year of Queen Anne. 


Harriſon v. Thornborough. 
] * an Action for Words the Plaintiff de- 


elared, that whereas he was a Dyer, and 
there was a Suit depending between him 
and B. and a Trial was had, at which one 


Bell was a Witneſs, and the Defendant ie! 


jour & ann quoddam Colloquium habens cum 
quodam Hugone Raw, of the Trial and Bell's 
Evidence, and of the Plaintiff, faid theſe 
Words, via. Harriſon got a poor Fellow 
Bell to forſwear himſelf, (Innuendo 1 the 

Axial, 
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« Trial, et tunc alloquendo prefat” Hug Rau,) 
5 you or he Innuendo quer hired him, (Innu- 
« endo Bell) to forſwear himſelf, et quoddam 
a Colloq m habens, Sc. he ſaid two Dyers, 
& Innuendo quod duæ perſons artem ſide Myſter* 
« Tindtor? exercen' decoftor deven* ; and that 
* for any Thing that I know Harriſon will go 
* off before this Time twelve Months.” 
Verdict for the Plaintiff and entire Da- 
mages. 


Mr. Solicitor and Mr. Lutzwyche moved in 


| * of Judgment. | 


That the Action did not lye, that the firſt 
Words, ©* Harriſon got a poor Fellow to for- 
* {wear himſelf,” does not import a Charge 
of Subornation, for though it was alledged 


that they were ſpoke with Relation to the 


Evidence he gave at the Trial, yet it was not 
ſhewn that that Evidence was material, and 
if he did forſwear himſelf in an immaterial 
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Matter that would not be Perjury in him, Rol. Abr. 50. 
and conſequently not Subornation in the Plain- Pl. 43. 


tiff; but they inſiſt that if theſe Words taken 
by themſelves would be actionable, yet the 


ſubſequent Words (which appear to be ſpoken 


at the ſame Time) had rendered them wholly 
uncertain. ** You or he hired him,” this ex- 
plains the firſt Words and reduces them to 
this, * You or Harriſon got a poor Fellow to 
* forſwear himſelf,” which is ſo uncertain, 
that it cannot be a Scandal upon either. Roll. 
Lib. 8 1. 3 Cro. 497. Carter 55. It was ob- 


jected to the ſecond Count, that the Words 


* Gone off,“ were uncertain and did not im- 
it port 
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port Bankruptcy, for a Man might be faid to 
go off upon divers Accounts; but if they 
ſhould be ſo taken, yet the latter Words did 
not charge the Plaintiff, but at moſt did only 
expreſs Suſpicion of him, that to tie up the 
Meaning of the firſt Words to Bankruptcy, 
the Plaintiff had laid an Innuendo, but that 
could not carry the Words beyond their ſtrict 
Meaning for Want of an Averment, to which 
that Innuendo might refer. 4 Co. 20. 


But the Court held that the firſt Exception 
to the firſt Count, was only an Exception q 
the Form of laying the Slander, that the 
Speaker had not only alledged the Charge 
with ſuch preciſe Certainty, as it ought to 


have been in an Indictment, which was a 


3 Cro. 308, 
93» 


Rule of Un- 
derſtanding 
ſcandalous 


Words. 


Rule they would never admit; that as to the 
Words you or he hired him, they were a 
diſtinct Slander, and only related to the Pay- 
ment of Money, which was not material 


and could not render the firſt Words un- 
certain. 


But Parker Chief Juſtice thought, that if 
the Words had been in the Disjuncti ve only, 
* You or Harriſon got, Sc.“ they would be 
actionable for either of them, with an Aver- 
ment that neither did. 


As to the ſecond Count, they held that 
& Gone off,“ as underſtood in Common Par- 
lance, applied to the Plaintiff here as a 
Tradeſman, mean Bankruptcy, and that the 
Rule now was, that Words ſhall be taken in 
the Senſe that the Hearers underſtood them, 
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and not in mitiori ſenſu, as formerly, there- 


117 


fore no Innuendo was neceſſary, but if it were, Where Aver- 
it was well laid in this Place, and that an ment neceſſary 


Averment is only neceſſary where the Innu- 
endo concerns ſome new Fact, and not where 
ic 1s brought in to explain for the Senſe of 
the Words. 


Per Cur, Judgment for the Plaintiff, 


to ſupport an 
Innuendso. 


Some Things were ſaid in general at the Actions for 
Bench of theſe Actions for Words, and all Words not to 


Judges agreed that they ought not to be diſ- 
couraged. 


Parker Chief Juſtice remembered a Say ing 
of Treby Chief Juſtice, that People ſhould not 
be diſcouraged that put their Truſt in the Law, 
for if Men could not have a Remedy at Law 
for ſuch Slanders, they would be apt to carve 
it for themſelves, which would let in all the 
Hl Conſequences of private Revenge; and 
Powys Juſtice ſaid, that the latter Judgments 
had been right in denying the Rule of taking 
Words in mitiori ſenſu, becauſe it left a 
Liberty for Men to defame others, provided 
they did it with a little Caution, and it had 
been known that People had taken Advice 
of Counſel upon a Sheet of Paper full of 
ſcandalous Words, in order to know which 
they might out with ſafety. 


Serjeant Cheſhire, for the Plaintiff, cited 
theſe Authorities of uncertain Slanders held 
actionable, Sid. 220. I dreamt you ſtole 
** a Horle,” | 

; I 3 Lev. 


diſcounte- 
nanced. 
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Award. 
10 Mod. 200. 
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Lev. 277. „ heard a Bird ſing you com- 
< mitted Felony.” 


Style 130, 141. © He is a Bankrupt for 
«© ought I know.“ 


2 Cro. 407. © I think in my Conſcience, if 


© he might have his Will, he would kill the 
King.“ 


2 Keble 518. Raym. 207. © I believe all is 
not well with the Plaintiff, many Mer- 


chants have failed of late, I expect no bet- 
ter of him.“ 


cc 


cx 


. Dyer 52. © He will be a Bankrupt within 


three Weeks.” 


Abrathut v. Brandon. 


EBT upon a Bond conditioned to per- 
form an Award; Plea Nul agard, Plain- 
tiff replies the Award which was, that the 


Defendant ſhould pay the Plaintiff on the 


Firſt of April —— and 255. a-piece to the 
Arbitrators on the Firſt of May, and that up- 
on Payment of the ſaid Monies, mutual gene- 
ral Releaſes ſhould be given to the Time of 
the Award; that the Arbitrators could not 


award Money to be paid to themſelves, and it 


was only upon Condition, that the Releaſes 


were to be given, which 1s the only Thing 
awarded to the Plaintiff; that the Releaſes are 
to be of Matters to the Time of the Award, 
witch exceeds their Authority, that being 


only 
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only to determine Matters to the Time of the 
Submiſſion ; and for theſe Reaſons the Award 

was inſiſted to be void, but it was anſwered 

by Parker Chief Juſtice, That the Award Arbitrators 
was good for Part, and void as to the other award Monies 
Part, that as to the Payment of the Money — 
on the Firſt of April it was good, and the 
Plaintiff's Breach well aſſigned for that, but 

as to the Payment of the 255. to the Arbi- 

trators, it is void, and therefore that was no 

Part of the Condition upon which the Releaſes Releaſe to the 
were to be given, and then as to the Releaſes, Time of A- 
the Award of them was void, ſo far as it ex- ward void, 
ceeded the Submiſſion, and a Releaſe of all 8 3 
Matters to the Time of the Submiſſion would Submillon. 
be a good Performance of it. Mich. 6 IF. 3. | 
Freeman v. Barnard, 


Held per Hol: Chief Juſtice, That a Re- 
leaſe of all Actions to the Time of the Sub- 
miſſion would be a good Performance of an 
Award, to releaſe all Actions to the Time of 
the Award, and that two Anfwers had been 
given to that Objection z the old one was Hob. 190; 
{when they held an Award to be entire) that Lutw. 524, 
nothing ſhould be taken to have ariſen ſince 549. 
the Submiſſion, unleſs ſpecially ſhewn, and 
fince the Law has been held, that an Award 
may be good for Part and void for Part, the 
other Anſwer has been as above. , . 

But Parker Chief Juſtice obſerved that this Lv. 344. 
Difference muſt be always taken, that where any ig «2 
the Juſtice of Award will not be affected by 
it, the void Part ſhall be rejected, but where 
the whole will be made unjuſt by rejecting the 
void Part, the whole mult be avoided by it. 

I 4 Eyre 
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Eyre and TL. Powys Juſtices accord, and 
Fudicinm ſuil pro quer“ niſi. 


Regina v. Allenby et al. 


Conviction 5 XCEPTION was taken to a Convic- 
Deer-ſtealing tion for Deer-ſtealing, that it was only 
quaſhed, alledged, that the Defendant killed it in a 
Park, without adding where Deers uſed to be 
kept. 
Quaſhed per Cur' for that Reaſon, 


Another quaſhed becauſe the Verbs in the 
Pretertenſe Informavit, Ec. 


Pockinghall v. H. awkins, 


Motion for a M ANDAMUS to ſwear the Plaintiff into 

new Trial up- the Office of Alderman of Helton ; De- 

wo Point of fendant returned Nen fuit elefus, and there- 
bot u, upon a Verdict was given for the Plaintiff at 

ſiſted on at the : 

former Trial. Cornwall Aſſizes, betore Mr. Baron Banaſtre; 

10 Mod. 202. the Defendant moved for a new Trial for 


S. P. that the Judge directed contrary to Law. 


The Cafe was, that by the Charter there 


are a Mayor and four Aldermen who are to 


continue for a Year, vel aliter ſicut, &c. that 
upon the Vacancy of an Alderman, Liceat 
Majori & reſiduo Alderm vel majori parti 
corundem, to chooſe another in his Room; the 
Plaintiff was an Alderman, and the Day be- 


jore his Year expired was re-elected by a 
ET Majority 
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Majority of three againſt two, ſo that he vo- 
ted for himſelf. The Points were, firſt that re- 
gularly a Man cannot be elected into an Of- 
fice before a Vacancy; ſecondly, that upon the 
Words of this Charter, the Plaintiff could 
not vote in this Election, being not one of 
the Rg“ Alderman'; the Court inclined to 
think that the Law was againſt the Plaintiff, 
and that this could not be an Election, but 
Baron Banaſire certified that he himſelf men- 
tioned thoſe Points at the Trial, but the De- 
fendant's Counſel did not inſiſt upon them, 
but went over to other Matters, viz. the not 
taking the Oaths, ſo that he took it, they 
entirely waived the former, and relied ſolely 
upon the latter, and therefore left it to the 
Jury upon that only, fo that the Queſtion 
came to be this; | 


Whether (if a Point of Law be ſtarted at a 
Trial, and the Counſel of the Party whoſe 
Intereſt it is to take Advantage of it, wave 
the Conſideration of it, and go over to Mat- 
ters of Fact, upon which it is left to the Jury, 
who find contrary to the Law in that Point) 
this ſhall be a ſufficient Ground for a new 
Trial, | 


Parker Chief Juſtice mentioned a Caſe of 
my Lord Peterborough in C. B. where a Point 
of Law which aroſe upon the Evidence was 
omitted to be mentioned, which occaſioned 
the Verdict to go wrong, and upon that a 
new 'Trial was prayed, and denied, becauſe 
perhaps an Anſwer might then have been given 
to it by varying the Fact with new Evi- 

dence, 
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Diverſity dence, and becauſe it was an Ejectment which 


here the ; 
2 45 would not conclude the Right, but might be 


might have brought over again ; he obſerved the firſt of 
varied the thoſe Reaſons could not take Place here, the 
Fact by Evi- Fact being undeniably certain from the Num- 
dence, and ber of the Votes and Words of the Charter, 
eee which would not be altered; and as to the ſe- 
r cond, he ſeemed to think that when a Point 
ver expreſs of Law was ſtarted and appeared to the Judge, 


and implied, it would be very hard to ſay, that the Coun- 
and where the £.1y 


Rioke would ſel's not inſiſting on it, which is an implied 
de Loncluded Conſtructive Waver, ſhould prevent a new 
and where not. Trial if the Judgment upon it would abſolute- 
ly conclude the party's Right; but he admit- 
ted, that where the Waiver was voluntary and 
expreſs, no new Trial ſhould be granted for 
it, though the Right wouid be concluded ; 
that this was only an implied Waiver was 
agreed, and whether the Right would be 
concluded by it, he faid depended upon this 


Conſideration, whether the Court would grant 


Where an In- an Information in the Nature of a Quo warran- 
formation Qu 20, againſt an Officer who had been ſworn by a 


CR peremptory Mandamus, upon a Judgment of 


Officer (worn that Court; he agreed that the Court would 
in by peremp- never do it, where 1t appeared that the Merits 
tory Manda- had been fully tried on the Mandamus; but 
We that if the true Merits had not come rightly 


in Queſtion, ſuch a Judgment ought not to 


fix an illegal Officer upon the Corporation, 
for that is a Matter of a publick Nature and 
concerns the Government, he concludes, that 
the Defendant ought to be at Liberty either 


to have a new Trial or an Information in this 
Cate, i 
J. 
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L. Powys, Eyre, and J. Powys. It is 
thought it would be of very ill Conſequence 

to grant new Trials, for Omiſſions or Neglects 

of the Counſel, and that Want of Prepara- 

tion would be as good a Ground, that they 

had been hitherto only granted for the Mit- Reaſon of new 
take of the Judge or Jury; but here the De- Trials. 
fendant reſted his Cauſe only upon a ſingle 

Point in which Juſtice was done; better that 

there ſhould be a Mifchief than an Inconveni- 

ence; but they agreed 1t might be proper to 


have the Right tried on an Information, 
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Fiſh v. Miller. 


N Treſpaſs the Defendant moved to plead Double Plead- 
double, Not guilty and Juſtification for 3 1 
a Way. . c. 16, 


Mr. Gilbert ſhewed Cauſe againſt it, that 
they are inconſiſtent, and though the Statute 
excuſes the Duplicity of the Matters, yet it 
did not intend to allow of Repugnances, and 
cited a Cafe of Parker and Cooke of this Term, 
in this Court in Covenant, where it was de- 
nied to plead Non eſt fatium and a Condition 
precedent. 


Mr. Whitaker for Defendant cited the Caſe 
of Serjeant Se/by in C. B. where the Court 
allowed in Replevin to plead Non capit, and 
avow for Rent. 


Parker Chief Juſtice would have it eſta- W e 0 


bliſhed for a Rule, never to allow a Defendant pugnant Mat- 
[© ters. 
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to plead inconſiſtent Matters, but he would 
not do it without ſpecial Cauſe, as upon a 
very old Bond to plead Non eſt faftum and Sol- 
vit ad diem. So Time was given to the De- 


fendant to procure an Affidavit of ſpecial 
Caule. 


Ainge v. Morgan. 
Prohibition to Mx Lechmere prayed a Prohibition to the 
TI F af Spiritual Court, in a Suit there for a 
in 1 e, Faculty of five ſitting Places in a Pew, over 
and above three ſitting Places, which were 
formerly an entire Seat or Pew belonging to 
the Plaintiff's ancient Meſſuage, which was 
now pulled down, and the Ground laid toge- 
ther with the Defendant's Pew, without Pre- 
judice to the Plaintiff's Right; the Suggeſtion 
preſcribed for the old Pew as appurtenant to 
the ancient Meſſuage, quodque ipſe et omnes il 
quorum ſtatum, Sc. a tempore, Sc. having 
uſed to repair it, and that the proceeding be- 
low is to deprive him of his Freehold, and 
that he could not be able to preſcribe for the 
Seats in the new Pew. 


Of Faculty Parker Chief Juſtice ſaid, that if a Faculty 
om is only granted for the Sake of Quiet and Or- 
der in the Church, that is an Aſſignment of 
a Seat for the Perſon to ſit in where the Or- 
dinary has the Right; but where any parti- 
cular Perſon has a Right, the Ordinary can- 
not aſſign, that therefore the Plaintiff's Right 
would not be affected by the Faculty, but he 
would be intitled to the ſame Ground. as be- 


for Cy 
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fore, though put in another Form, the Ordi- 
nary only appoints other Perſons to fir by 
him in the vacant Room, but he muſt have 
his three ſitting Places in the very ſame Spot 
where his old Seat ſtood, and if he were 
diſturbed, might have an Action on his an- 
cient Right. 


L. Powys, Eyre and F. Powys accord : Pro- 
hibition was denied, 


Nola; Tt was ſaid by Cheſhire Serjeant /: 
Roigne pro Def. that a Faculty for a Seat in a 
Church is only pro hic et nunc, and the Ordi- 
nary cannot grant one to a Man and his Heirs, 
that he may repeal it; as in Caſe of a Seat 
granted to a Perſon of great Condition, by 
Reaſon of an Eſtate then in him, which after- 
wards comes to a mean Man, it may be re- 
pealed, mes quære. 


Barnardifton v. Fouliger. 
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P AR RE R Chief Juſtice delivered the Re- Award. 


ſolution of the Court. 


Debt upon a Bond with Condition to per- 
form the Award of Sir Robert Davers, where- 
by the Submiſſion appears to be of all Ac- 
tions, Suits, Damages and Demands, between 
the Plaintiff and one Henry Love, the Award 
is ſet forth in the Replication, dated 23 Junii, 
and orders that all Suits between the ſaid 


7. B. and H. L. ſhould ceaſe, angl whereas a 
Year's Rent would be due and payable to = 
al 


10 Mod. 204. 
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ſaid J. B. from the ſaid H. L. on the 25th of 
June, and the ſaid F. B. owed the ſaid H. I. 
6 J. it is awarded that Love ſhould pay the 
Plaintiff the ſaid Rent on or before the ſaid 
24th Day of June, and the Plaintiff ſhould 
allow Love the ſaid 61. out of it, and that 
upon the Payments aforeſaid general Releaſes 
ſhould be given ; the Breach aſſigned is, that 
Love proceeded in a Suit wherein he was 
Plaintiff againſt the ſaid J. B. and C. and D. 
Defendants. 


We are all of Opinion, 
Firſt, That the Award is void. 


Secondly, In Caſe it were good, yet the 
Plaintiff has not aſſigned a Breach. 


Award of a Firſt, As to the firſt Point; one Article of 
Sum of Money it is plainly void, viz. that the Rent which 


_ By © is ſhewn not to become due till the 24th 
void, June, and yet on the 23d it was awarded to be 


paid to J. B. 


This was not within any of the Terms of 
the Submiſſion, it was not in Action nor 
Demand at that Time, and poſſibly might 
never become due to the Plaintiff, for the 
Reats might be extinguiſhed. 


The Term ſurrendered, the Leſſee evicted, 
or the Leſſor die, whereby the Rent would 
become due to the Reverſioner. Roll, Abr. 
245. Pl. 8. 


But 
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But this Article being void will make the 
whole void upon two Accounts. e 


Firſt, Upon the Juſtice of the Thing, for This avoids 
61. is awarded to H. L. which is to be paid the whole A- 
him only by Defalcation out of the Rent ard becauſe 


when paid to J. B. which if it ſhould never mol pr 


happen upon any of the Contingencies -before performed | 
mentioned, then H. L. can never have his without it, | 


Money; the Rule is, that if one Article of an 
Award is void, and the reſt cannot juſtly be 
performed without it, the whole muſt be void. 
Saund, 292. Pope and Brett, 2 Cro. 384. 


Secondly, The whole muſt be void in this Be conditional. 
Caſe by Reaſon of the partigular avoiding of 
the Award upon the Payments aforeſaid, mu- 
tual Releaſes are to be given; ſince the Pay- 
ments cannot be made, no Releaſes are to be 
given, and conſequently here is no End. 


We think the Breach not well aſſigned, 
for the Submiſſion and award only mentions 
Articles between J. B. and H. L. but the Pro- 
ceeding here laid as a Breach in an Action by 
H. L. againſt T. B. and which is not within 
the former Deſcription; Rall. Ar. 246. pl. 4. 
is a ſtronger Caſe than this, for it was held 
that an Action by A. and his Wife againſt B. Rol. Abr. 75 3. 


was not within the Deſcription of an Action pl. 3. 
between A. and B. 


This is agreeable to the Rule of Deſcrip- 
tions of Actions in all other Caſes, as upon 
Removals of Records by Writs of Certiorari. 


Alice 5. 
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Mich. 12 W. 3. Rex v. Brown. 


Mich. 1 Anne, Regina v. Alkinſon. 


It was held that a Certiorari to remove In- 


4 dictments againſt A. would remove an In- 
dictment againſt A. and B. and /ic vice 


ves ſa. 


No Inconve- And no Inconvenience can happen from 
NIENCE. this, for it is very eaſy for the Parties to men- 
tion thoſe Actions if they intend they ſhall 
be included; but on the contrary it would be 
a very great Inconvenience, if they ſhould be 
taken to be included by Conſtruction againſt 
the Intention of the Parties. 


The Plaintiff il capiat per Billam. 


Rex v. Brown, Mich. 12 W. 3. Holt Chief 
Juſtice ſaid, that a Certiorari to remove om- 
nia & ſingula Indictamenta in which A. B. and 
C. indictati ſunt, extends only to joint Indict- 
ments againſt them all, but if it be omnia, 
Sc. in which A. is indicted, that will remove 
all Indictments as well where he is jointly as 
where he is ſingly indicted. 


MVSEVM 
BRITANNICVM! 


Backhouſ? 
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Backbonſe and Wells. 


PARKER Chiet Juſtice delivered the Opi- 
nion of the Court. 

The Queſtion is, whether John Barker Deviſe to 
took an Eſtate for Life or in Tail, by the _ for 2 
Deviſe of Lands to him for Life only, with— ee 
out Impeachment of Waſte, and after his De- of Waſte, ar- 
ceaſe to the Iſſue Male of his Body, (if God after his De- 
ſhall bleſs him with Iſſue) and Heirs Male of _ * 1 
ſuch Iſſue Male, which depends upon this, his Body 2 
whether the Words Iſſue Male of his Body, ries but an 
&c. are Words of Limitation of Eſtate to Efate for Life 
him, or of Purchaſe to carry a Remainder to te H. | 
the INue;z we all hold that John Barker had Autea 20. 
only an Eſtate for Life, and I think it impoſ- 
ſible to find more plain and proper Words to 
expreſs ſuch an Eſtate, and therefore is no 
need of Arguments to enforce them, they are 
Words which a Lawyer would have uſed in 
ſuch a Caſe, and the Common Senſe of them 
does not differ from the legal one. This Matter 
has been argued with as much Skill and Dex- 
terity as poſſible, but furely it will not follow, 
that becauſe the Word Iſſue is ſometimes made 
to have the Senſe of the Words Heirs to an- 

{wer the Intention, therefore we ſhould give it 
that Senſe, in order to reject other plain Words 
rhat exprels the Intention to the contrary. 


© The 
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The Word only has never been rejected, but 
when it was followed by the Words Heirs, 
with which it is inconſiſtent. 


The Plaintiff muſt have Judgment, 


Regina v. Dunn. 


Order of Seſ- * Order of Seſſions to oblige the Fa- 

ther to maintain the Son's Widow was 
quaſhed, becauſe not alledged that the Father 
Widow, was of ſufficient Ability, as required by the 


quaſhed. Statute, 
10 Mod. 221. 


Fol. 70. Nota; Mr. Capple ſaid, that the Order was 
Str. 190. void in Subſtance, for that the Relation ceaſed 
2 Stra. 955. by the Death of the Son, as in the Caſe of 


1 Challenge for Favour, quod quære. 


329. 364. 
Seſſ. Cal. 54. 


Dux Leeds v. Hill Morton. 


Rule fra FH E Court granted a Rule for a good 
. T Jury in Midaleſex, becauſe there was a 


granted, Complaint made againft the Common Pane! 


of chis Term not yet determined. 


n IF V. Day. 
Special 4 IN a ſpecial Aſumpſti to deliver ten Load of 
2 mo I Flour on the 19th of O#ecber, at the cur- 


ney into Court rent Price, Breach aſſigned was the not deli- 
denied. vering at the Day, and the Court in abſentia 
Chief Juſtice denied a Rule to bring the Mo- 

| ney 


2 
| 
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ney into Court, becauſe it is merely uncer- 
tain, and the Queſtion muſt be abour the 
Difference of Prices, and this would put a great 
Difficulty on the Plaintiff, like the Caſe cf a 


grant 


Turner v. Gethin. 


11 was prayed to the Spiritual Prohibition, 


131 


Court, in a Suit there againſt the Church- Antea 91. 


wardens of St. Margaret's Weſtminſter, to 


admit the Defendant to the Office of Pariſh- 


Clerk, wherein he libelled, that he was duly 
appointed, and obtained a Faculty of the 
Court, but the Churchwardens refuſed to per- 
mit him to execute it; to this the Churchwar- 
dens put in an Allegation below, that by 
Cuſtom the Right of Nomination was in the 
Inhabitants aſſembled in the Veſtry. That 
Henry Turner was choſen purſuant thereunto, 
and was in actual and corporal Poſſeſſion of 
the Office, the Suggeſtion was only, that 
within St. Margaret's Weſtminſter there was 
an ancient temporal Office of Pariſh Clerk, 
that H. J. was in the actual and corporal Poſ- 
ſeſſion of that Office, and that the Defendant 
ſued to the Spiritual Court to be admitted 
thereto, not being duly elected, 


The Court ſaid that the Suggeſtion ought Suggeſtion 


to have purſued the Allegation below, an 


9 ought to pur- 
ſue the Alle- 


they would never grant a Prohibition upon gation below. 
Part of the Caſe, when it appeared to them trohibition 


never granted 


on Part of the Caſe, 2 Roll. Abr. 242, Cro. Car. 549, 282. 13 


Co. 70. 
K 2 that 
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that if this ſnould be determined againſt the 
Plaintiff, there muſt go another Prohibition to 
try the other Matter, as it muſt be in this 
Caſe, upon the Cuſtom which is the princi- 
pal Point. 


I 


2 Brownl. 38. parger Chief Juſtice ſaid, if there were ſo 
InProhibition, | 


Conſultation many Bars, you may ſuggeſt them all, and 
cannot be un- that the Plaintiff has a Kight, and then the 
lefs the De- Defendant has no Right, and chat in order to 


fendant ſhew A Conſultation they mult ſhew a Right in 
a Right in | 


himſelf. themſelves, to intitle them to proceed. 


By Conſent the Plaintiff mended his Sug- 
geſtion by putting in the Cuſtom, ſo that 
both the Rights of the Plaintiff and Defen- 
dant might be tried; the Caſe was that the 
Defendant was appointed by the Dean and 
Chapter of Weſtminſter, Impropriator, and the 
Queſtion was, whether an Impropriator be 
within the Canon, which ordains chat the 


Parſon, Vicar, or Miniſter, ſhall appoint the 
Pariſh Clerk, 


TEN v. Green. 


Conviction of Conviction againſt a Baker for ſelling 
a Baker upon Bread wanting Weight of the Aſſize, 
the Aſſize of 


was returned on a Certiorari, and Exception 
was taken io it by Mr. Darnel. 


Bread, quaſh- 
ed. 
10 Mod. 212. 


Firſt, That the Proſecution was not within 
* Of 8 An. three Days according to the Statute *, the Buy- 
e. uch, ing being laid on the 5th and the Convic- 
is repealed by 
31 Geo. 2. tion on the 8th, 


c. 29. Secondly, 
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Secondly, Only faid that the Defendant 
Summoni? eſt, and in Default of Appearance 
the Juſtice proceeded to convict him imme- 
diately. | | 


Thirdly, Qyuod Maria James præſtat ſacr'um 
ſuum corporale de veritate mater” in Informa?! 
pred? content? & per me examina!” eſt, whithout 
ſetting forth the Evidence. 


Upon the firſt Exception the Court gave no 
Opinion, but inciined to think that the three 
Days muſt be taken excluſive, and it was 


ſufficient to come at any Time on the third 
Day. 


As to the ſecond, Eyre Juſtice doubted 
much, whether th2 Juſtice had Power to pro- 
ceed to convict for Non- appearance on Sum- 
mons. 


But it ſeems that there ſhould be a Capias 
or ſome Proceſs to bring in the Party, and 
remembered ſome Statutes of Revenue that 
give expreſs Leave to proceed for a Default, 
but the whole Court agreed that a reaſonable 1. For Want 
Notice ſhould have been ſhewn, for without «No. 
that it could nat be a Contempt; as to the third 
they held that the Witneſs ſhould have been 
{ſworn ad veri!* dicend', and then the Evidence 
ſer forth Jurat & deponit quod, Sc. but as 2. For Want 
it ſtands now the Information does not appear 2 3 
to be proved, for the Witneſs might ſwear ali * 
it was not true; for theſe two Cauſes the Con- 
viction was quaſhed. 

1 Mr. 
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Mr. Forteſcue pro Regina cited a Caſe, Re- 
gina v. King et aP, Mich. 10 Anne, where 
there appeared to have been no Summons, but 
the Party being there accidentally upon ano- 


ther Occaſion, the Juſtice convicted him, and 
held good. 


Collegium Medicorum London v. 
Dr, Weſt. 


| T HE College of Phyſicians brought Debt 

againſt the Defendant upon the Statute, 
which confirms their Charter; for practiſing in 
London, not being licenſed, 


"i Rule to in- A Motion was made ſor a Rule to inſpe& 
10 ee the Books and By-Laws of the College, for 
N of Phyſicians that the Defendant being a Graduate of Oxford, 
\f denied. reſiding in London, was ipſo facto by his Re- 
10 Med. 84. ſidence become a Member by Force of the 
II. Raym. Words in H. 8. which incorporates not only 
We ** particular Perſons, but omnes homines de facul- 
| tat? pred reſiden* in London, and conſequently 
Wh! was intitled upon the Common Rule, as 
bj Member of the Body, to have a Sight of their 
| Books; but the Court denied the Motion, be- 
bis cauſe that would be a hard Conſtruction of 
theſe Words, and that no Right of Office 
was concerned, | 
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Foreman and Doleman. 


| fo: Treſpaſs for taking and impounding an Treſpaſs for 
Heifer apud Coline in Cow Wilts, the De- 7 2 
fendant pleaded that the Place in quo ſuppo- Han Pod 
nitur tranſsr” pred* fieri is called Blackacre, ed in his Free- 
and is /olum & litum ten'tum of the Defen- hold, Repli- 
dant, and that he took it there Damage en 32 
feaſant; the Plaintiff replied de injuria ſud the Law. 
proprid, abſque hoc, that the Thing was in 


Blactacre, and the Defendant demurred. 


Mr. Reeves for the Defendant, that the Re- Opjection, that 
plevin was ill, and that the Plaintiff would there ſhouid be 
not take Iſſue on the Defendant's Plea, but a Novel Aſ- 
muſt go on to Novel Aſſignment as in Clauſum ſignment. 
fregit, which does not differ from the Cale ; 
beſides that the impounding made it a local 
Treſpaſs ; he cited Fitz. Bar. pl. 20. that in 
Tranſgr* for taking Goods Solum & liberum 
tent. is a good Plea between the Parties. 


Parker Chief Juſtice: There was never ſuch 
a Plea as this, that locus in quo ſuppor? tranſer? 
pred eri fuit ſolum, c. for no Place is aſſign- 
ed in the Narr* but only the Vill laid for a Ve- 
nue, the Plea ſhould be introduced quod averia 
pred* pred* tempore quo fuer in Blackacre, which 
is your Freehold, and even then it would be 
a ſufficient Anſwer in this Caſe for the Plain- 
tiff to ſay, that it was not in the Place where 
K 4 you 
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you had pretended an Authority to take, the 
Plaintiff 1s put to his Novet Aſſignment only 
where the Treſpaſs complained of is neceſſa- 
rily local, and he cannot recover Satisfaction 
in any Place but that, but here is no Loca- 
2 Lotw. 1402. lity in the Declaration, and you cannot come 


2 Browal. and make that neceſſary afterwards which was 
200, not ſo at firſt. Hob. 176. 
Held where no 


Too load The whole Court held that here was no 
Nur ſufpci. Locality in this Caſe, and therefore it was 
ent to anſwer ſufficient for the Replication to anſwer the 
the Bar. Bar, © int Judic fait dona pur le PIP. Sir 

Peter King pro auer. 


Regina v. Laughton. 


Seſſions of the 5 23 5 Court quaſhed an Indictment for 
Peace haue Ulury in taking above 61. per Cent. found 
_ — at the Seſſions of the Peace, becauſe they have 
Stat. Car. 2. no Juriſdiction, which was ſaid to have been 
Antea 103. adjudged! in many Caſes. | 


Mr. Forteſcue endeavoured to found a Juriſ- 
diction on the Statute of Queen Elix. 1. But 
Parker Chief Juſtice ſaid, that Act gives no 
general Power over Ulury, but only to put a 
particular Law in Execution, and in order to 
bring the Caſe within that, it ſhould be laid 
above 81. per Cent. it was objected that for fo 
great a Crime the Defendant ſhould be put to 

demur. 
But Eyre Juſtice ſaid, that Difference had 
been always taken, that want of Juriſdiction 
was 
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was a Cauſe to quaſh the Crime, which 
it will. 


Et iſſint fuit Rule en ceſt Caſe, 


Regina v. Superviſor Paroch* in 
| Mancheſter. 


WO Juſtices made an Order, that upon Order of two 
Sight thereof the Overſeers ſhould al- 3 pay 
low weekly to Elizabeth Rediſh of the ſame Wiek Sum 


: : to E. R. for 
Pariſh, Widow, per Week, for the Re- Maintenance 


lief and Maintenance of herſelf and four of herſelf and 
Children; and now upon the Return of a four Children, 
Certiorari, Exceptions were taken to it. 1. mas 3 
That E. R. is not alledged to be poor, TT in. alledged to be 
9 Anne, Int* Paroch* Rickſioa & Parocl? Boſe poor, nor 
ton. 2. That the Children are not alledged to Children to be 
be Inhabitants of the Pariſh. - 3. That they inhabitants. 


1 Mod. 220. 
are not named. Caſ. of Sett. 


& Rem. 30. Str. 10. Seſſ. Caſ. 55. 


The Court (abſente Parker Chief Juſtice) Diverſity ent. 
quaſhed the Order upon the two firſt Excep- <2 and Order 
tions, but as to the third, Hire Juſtice took of Settlement. 
a Diverſity between this and Orders of Settle- 
ment, for the latter muſt name all the Perſons, 
that the Overſeers may know whom to re- 
ceive, but here the Money is all to be paid to 
the Mother. 7 5 


Mr, Fazakerley grafted another Motion up- 
on this, to quaſh an Indictment againft the 
Overſeers for diſobeying this Order, which 
was not ſet aſide as illegal, but it was denied 

becauſe 
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Order to be becauſe the Order was not a mere Nullity, 

obeyed where therefore Obedience ought to have been paid 

not a Nullity. to it whilſt in Force; beſides that the Order 
quaſhed could not appear to be the fame in 
the Indictment, 


Jobnſton um, Ic. and Althar. 


Prayer of Jad P ARKER Chief Juſtice delivered the 


ver; is in Opinion of the Court. 


Abatement. 5 E 
10 Mod. 192, The Declaration 1s the firſt Step in this 


210, 211. Cauſe, but by Law that ought not to have 
Antea 80. been, therefore the Defendant may take Ad- 
vantage of it by pleading, but the Queſtion 
is, whether he has done it rightly in this 


Caſe. 


There are two ſtanding Forms of plead- 
ing. 


1. In Abatement, wherein the Defendant 
petit Fudicium de billa vel de brevi, et quod 
caſſetur. 


5 2. In Bar, quod Narratio caſſetur. 


The firſt of thoſe would not ſerve in this 
Caſe, becauſe it is repugnant to the very 


8 of the Plea, which is the Want of a 
ill. 


The other is not proper, becauſe it is in Bar 
and goes to the Merits. 
It 


* 


. 


GN w 11 6 


ww =< 


t 


Reports in the King's Bench, &c. 139 


It is praying Judgment of the Declaration, 
and this is the Reaſon that in all Caſes of Va- 
riance between the Bill and Declaration, the 
Plea demands Judgment de Billa & non de Declaration in 
Narr', though that at firſt View ſeems more the Plaintiff's 
proper ſince the Declaration made the Fault, Cale. 
but the Declaration being always taken to be 
the Plaintiff's Caſe, the Effect of the Plea is 
if this be your Caſe, you have brought a 
wrong Bill, purſued a wrong Remedy. 


Therefore, ſince neither of the ſtated Forms 
will anſwer this Caſe, the firſt being repugnant 
to the Matter pleaded, and the laſt demanding 
more than was proper, you ought to have 
gone out of the common Road, and prayed 
Judgment / ad Narr' præd' reſpond' compelli Right Way of 
debet, and this was all that was poſſible to be pleading 
done, and would have met the Plaintiff in the Wanting Bill. 
Beginning of his Suit. 


Fackſon and Amory. 


MIN Forteſcue for the Plaintiff inſiſted Action e 


upon the Exceptions taken laſt Term 8 
to the Plea. dant pleads, 


Slat. 5 Anne, 
that it was given to induce the Plaintiff to ſign Certificate of his Confeſ- 
ſion to the Statute of Bankrupts. Antea 49. 


As to the general pleading decoctor devenit, 
he ſaid it was both double and uncertain, for 
Bankruptcy inferred ſome Things certainly, and 
others uncertainly, that there are ſo many 


different Acts which make a Man a as 
that 
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that it is impoſſible to know how to apply 
Proof of it, upon that involved Expreſſion, 
Specot's Caſe, 5 Rep. Lutw. 274, 454. Thar 
ſuch general Pleading is difallowed in all Caſes. 
26 H. 8. 1. 9 Ed. 4. 24. That this Plea 
works by Way of Releaſe and Diſcharge of a 
Demand, and therefore requires great Cer- 
tainty. Hob. 296. 


That the Defendant had not ſhewn himſelf 
to be ſuch a Bankrupt as was 1ntitled to the 
Benefit of this Act, and he who would diſ- 
charge himſelf from a Debt by S:atute, muſt 
bring himſelf within the Qualification of it. 


Mr. Page contra : That this was only Mat- 


ter of Conveyance to their Plea, and need not 


be ſhewn with preciſe Certainty. 34 H. 6. 
Mich. 19 U. 8. 29. Plowd. 65. 


Held the De- The Court was of Opinion ( Mes 7. Powys 
fendant ought F. ſemble encountra) that the Defendant ought 
to ayer his to fer forth his Conformity in all Things to 
Conformity in the S:atute, that it: may appear to the Court, 
all Parts of the 
Statute by he was ſuch a Bankrupt as is intitled to be 
Words of his diſcharged, which not being done by Words 
Plea, and not in the Plea, but only under the Certificate of 
2 ae the Commiſſioners which was ſet forth, they 
3 e > held the Plea ill; Eyre Juſtice likened it to the 
Caſe of the Plea upon the Act for diſcharg- 
ing of poor Priſoners, where the Detendanc 


mult ſhew himſelf out of all the Exceptions. 


Parker Chief Juſtice ſaid, the Intention of 
the Act was, that it might not be in the 
Power of a Creditor, who had four Fifths, to 

diſcharge 


3 — a —_—_ — a — " > 
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diſcharge the Debts of the other fifth Part, 9 
unleſs he fairly diſcharge his own; but there 
would be no Danger of that unleſs the Bank- 
rupt had ſo conformed himſelf, as to be in- 
titled to be diſcharged by Certificate, for 
otherwiſe no Injury would be done to other 
Creditors by ſuch Note, therefore he thought 
it would beſt inforce the Intention to make 
the Note good, where the Creditors would 
not be hurt by it, becauſe it would be the 
greateſt Puniſhment upon the Bankrupt who 
intended a cheat. q 
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Tud* pro quer* nifi cauſa ante fin? Termini. | 9 


Jeffery and Barra, F 


N Debt againſt an Heir, the Defendant Pebt v. Heir, "A 


pleads Riens per deſcent at the Time of the 1 1 
Original purchaſed; the Defendant replied, ſuf- by Deſcent 4 
ficient Lands by Deſcent before the Original before Origi- oN 


purchaſed, and fur Iſſue the Jury ſound for nl brought, : 
the Plaintiff, which was entered in the Words hat 145 4 5 
of the Replication, but no Inquiry of the Va- 2 In- 


lue of the Lands. quiry of the 
Value, as per 
Stat. 3 4 W.& M. c. 14. 10 Mod. 18. Poſt. 


Mr. Vbilater in Arreſt of Judgment. 1. 
That the Replication was ill, being not war- 
ranted by by the Common Law. Plored. 440, 
441. Nor by the Direction of the Sat. 3 & 
4 W. & M. c. 14. which introducing a new 
Law ought to be exactly purſued. Hob. 289. 
The Words of the Act are, the Plaintiff may 
oh. r-piy 
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reply, that he had Lands of his Anceſtors be- 
fore the original Writ brought. 2. That by 
the expreſs Words of the Act there ſhould 
have been a diſtin Inquiry of the Value of 
the Lands, after the Jury had tried the Iſſue, 


and the Want of it is Error; ſo on 17 Car. 2. 


as to Avowries. Lev. 255, 160, 118, H. 
6. 25. a. 


Mr. Norcliffe pro quer* endeavoured to ſhew 
that this was like the Caſe of an Executor up- 
on Iſſue of Plene adminiſtravit, and that the 
Intent of the Act was anſwered by the Jury's 


finding the Sufficiency, in order to which the 
Value muſt neceſſarily be inquired, 


7. Powys Juſtice inclined to think it was 
like the Caſe of perſonal Aſſets; but Parker 
and Eyre thought there muſt be a diſtinct In- 
quiry of the particular Value. Parker ſaid the 
Word /ſufficien? was immaterial in the Replica- 
tion, and conſequently in the Verdict; Ergo it 
muſt be taken that there had been no Inquiry 


at all, that ſuppoſing that Word material, then 


the Iſſue joined in this Caſe was contrary to 
the Intent of the Act, for in Caſe it had been 


proved that he had Lands, yet if they were 


not ſufficient the Verdict muſt have been for 
Defendant, that this differed it from the Caſe 
of Executor, for his Plea being, that he has 


no Aſſets, if any are found that is falſified, 


Adjcurnatur. 


Bromzſieid 
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Bromfield v. Launder. 


A Executor brought Debt in the debet and Pebt upon Af- 
detinet upon Aſſignment, on Stat. 5 An. fignment of 
c. 16, of a Bail Bond for appearing to a Bail Bond by 
Bill of Middleſex, ad reſp” IV. B. arm de PPito Executor in 


: . 3 
tranſer* acetiam Billæ ipſius quer” ut Exec, Fc. —_ ns * 


J. S. pro 15000. de debito ſecund' conſ. Cur 
noſtræ coram nobis exhibend-. 
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On Demurrer to the Declaration Mr. 
Branthwaite argued, that this Action ought to 
purſue the Original one, and be brought 
in the detinet only. Lane 79, That it is a 
Conſequence of the firſt Cauſe of Action, 
which was in the Teſtator, Sav' 130. Co. 
Eliz. 226, and that the Recovery will be 
Aſſets in the Hands of the Executor. Roll. 
Abr. 602. That is not helped by a Verdict. 
Cro. Fac. 545. That this is Subſtance, becauſe 
the debet and detinet, and the detinet tantum, is 

the only Mark to determine the Court, whe- 
ther the Judgment ſhall be in his own Right, 
or as Executor, Show. 57. pl. 294. II H. 6. 
16. that the Money recovered on this Bond 
would be a Satisfaction of the original Bond in 


Equity. 


Mr. Salkeld contra: That non conſtat, that 
the firſt Action was in the Right of the Tel- 
tator, for it might be proper to name him- 
ſelf Executor by Way of Inducement; but 
admitting that, yet this Bond was only in 
the Nature of a collateral Security; the Exe- 


CULOT 
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cutor has it not jure ſuccgſſionis; but the 
Aſſignment was made to him in his own 
Name, and he ſtands in the Place of the 
Sheriff. The Bail here is not for the Debt, 
but for the Non-appearance; and the Judg- 
ment will not be a Bar to an Action on the 
firſt Contract; the Caſe in Cro. Eliz. is an 
Eſcape, which is a Wrong done to the Teſta- 
tor's Eſtate, for the Body was a Pledge for 
the Debt. 


Parker Chief Juſtice: J believe there will 
be no Occaſion for untying this Knot, for it 
may be cut; the Condition of the Bond is to 
appear in the firſt Place to anſwer che Plaintiff 
in an Action of Treſpaſs in his own Right, 
and then ſecundum conſuetud' Cur? to anſwer 
the Bill in Debr as Executor for this Court 
has no Juriſdiction in Debt originally, but in 
whatever County the Court is fitting you may 
have a Bill in Treſpaſs, and when the Party 
is brought in, a Bill may be exhibiced againſt 
| | him in any other Action; for being in Cuſtody 
| of the Marſhal of the Supream Court, he 
| ſhall anſwer to all Matters there, ſo that this 
| Bond is allo Security for his Appearance in 
| the Action of Treſpaſs, which is in the Plain- 
| tiff's own Right, and may be inſiſted on as 
well as the Bill in Debt; Ergo the Action 
| Jud. pro quer? Well brought in the Debet and „ Mech 
| guia the Bill, 
of Middleſex This Action is in the Law of the Sheriff. 


1" tran/or” in 
| his own Right 
| a Fe in L. Powys accord, Eyre nil dixit, F. Powys 
| Debt as Exe- ſemble encontre. Per Cur” Judic' pro quer“ uiſi 


| cutor. Cauſa ante fin? Termini. 


Regina 
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Regina v. Blagdon, Portgrev. 
Burgi de Honiton. 


NFORMATION againſt the Defendant, Inſormation 
Quo warranto he claimed to be Portgreve Quo warranto 

of Honiton, and to have all the Liberties, for an Office 
Privileges and Franchiſes belonging to the _ 1 
ſaid Office de quibus quidem LibertaP, privilegits a, Deen. 
& Francheſiis idem Georgius Blagdon ſuper dic- dant makes 
tam D'nam R*nam per to! tempus pred* uſur- Title, and 
pavit & adbuc uſurpat ; the Defendant pleaded Ur ſes the 
and made Title upon the Conſtitution of the ap" N 
rough, abſq; hoc, quod Libertat,* privileg & takes Iſſue 
Francheſ* pred* ſuper dicta“ Dna' Regin uſur- upon the Ge- 
pavit & adbuc uſurpat, and to that the De- neral Tra- 
fendant demurred, and ſhewed his Cauſe. — 


Mr. Salkeld for the Defendant : I ſhall firſt Ante 6. 
conſider the Information itſelf, and then the 
Iſſue taken in the Replication. 


The Information is, 


1. Uncertain as to the Liberties and Fran- 
chiſes claimed. 


2. It has not expreſly charged an Uſurpa- 
tion of the Office. 


As to the firſt, the Words are general, 1. Objection. 
Lib'tas' Privileg. & Francb Officio pred” ſpectan'. Information 
Now Liberties are of ſeveral Kinds, and it is uncertain as to 
impoſſible to tell what theſe are, whether 

1 Cognizance 


the Franchiſe. 
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Cognizance of Pleas, Court Leet, Aa bor? 
felonum, Waifs, Strays, or Treaſure Trove, 


&c. 


The Defendant may have a Right to the 
Office, and not to the Franchiſes that are 
claimed as belonging to the Office; as ſuppoſe 
he claims the Office by Preſcription, and bone 
felonum by Preſcription, and Afiſa* panis by 
Charter beyond Time of Memory of which 
no Allowance was ever had in ſuch Caſe, the 
Office is to be allowed, but the Franchiſes 
Several Judg- not; the Reaſon is plain, a Zyo warranto is 
ment in Que in the Nature of a ſeveral Writ for each Fran- 
warranto ac- chiſe, and there muſt be ſeveral Judgments 
= =_ according to the Nature of the Franchiſes. 
Franchiſe, Palm. 5. Rex v. Civitas Dublin. As to ſuch as 
the Crown may have, the Judgment is that 
they be ſeized into the Queen's Hands; as to 
ſuch as the Crown cannot have, the Judgment 
muſt be that the Defendant be arreſted, and 
the Frapchiſe be extinguiſhed. Cro. Fac. 250, 
Rex v. Stanton, Mich. 4 Jac. B. R. adjudged. 
Differs from Mich. 8. Jac. Therefore the Caſe of a Quo 
Aſſize or Man- warrants differs from an Aſſize or Mandamus 
damus. to an Office, for there the Office is the only 
Thing in Demand, and there can be but one 

Judgment. 


All the Precedents of Informations are 

' agreeable to this Notion, Quo warranto clamat 

habere LiPtiar ſequen', viz. and fo ſets them 

forth. So is Co. Ent. 530. & poſjm, o 
warranto v. Civir London. 


2 
24 
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No Inconvenience or Hardſhip can ariſe 
from this to the Proſecutor, for if the Attor- 
ney General is informed of an Uſurpation, 
but does not know the Nature of the Fran- 
chiſes which are uſurped, the Law has chalked 
out a proper Method for him to go in, for in 
ſuch a Caſe a Writ ought to iſſue out of this 
Court to the Sheriff of the proper County, 
ſuggeſting that the Queen is informed of an 
Uſurpation of Liberties, and commanding 
him to enquire thereof by the Oaths of 
twelve Men, and what they are to make Re- 
turn, upon which Return there goes a Di- 
firingas againſt the Uſurper ad oftend* Quo 
warranto clamat, & ad fac. finem pro injuſt* 
uſu & occupatione Præmiſſi. So in the Earl of 
Shrewsbury's Caſe, Co, Ent. 531. to 534. an 
Authority in Point, a Report of this Caſe is 
in Noy 121, Sir H. Cheverell s Caſe, Quo war- 
ranto tenuit diverſ. LiPtar Franche/*? without 
ſhewing what, viz. Waifs, Strays, &c. ſo as 
the Defendant might be able to make a particu- 
lar Anſwer, 


tainty. 


Et per Cur': It is nought for the Incer- 
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My ſecond Objection to the Information Second Ob- 
is, that here is no Charge of Uſurpation as to jection on 


the Office, and therefore the Defendant not Charge of U. 
ſurpation of 


bound to anſwer it. 


the Office. 


Every Information in the Nature of Qi What an In- 


warranto ought to charge two Things; 1ſt, formation 


A Claim, 2d, An Ulurpation. 3 Lev. 
Mich. 29 Eliz. B. R. ic has been held that in 
L 2 a Q 


ought to 
charge. 
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a Quo warranto he claims to have Waifes, 
Strays, Wrecks, Sc. infra manerium ſuum 
de S. the Defendant need not ſhew that he 
has a Manor, otherwiſe it is if it be Que war- 
ranto & Jure clamat S. fore manerium & here 
Lib'tal', Sc. but if it be not neceſſary to 
charge an Uſurpation, neither was it neceſſary 
to anſwer it, the Conſequence is, that if it 
had been material, it was not iſſuable. 


point whether The principal Point is, whether the Queen 
the Crown can can take Iſſue upon the general Traverſe ab/q; 
_ ie a hoc, quod uſurp. when the Defendant has fer 
7 forth a Special Title. 
This is a Matter of great Conſequence, and 

will make it hard for any Subject to defend 

a Franchiſe againſt the Crown. I have looked 

over many Precedents in Print, and can find 

No Inſtance of nothing like it, I have looked into as many 
this Kind. more in Manuſcript, and have not found one 
ſingle Inſtance of this Nature, but inſtead of 

taking Iſſue on the Traverſe, they all anſwer 

to the Special Matter. Co. Ent. 543, 330. 

9 Co. 23. 


If this might have been done, it is probable 
it would have been done one Time or other, 
for it is a ſnort eaſy Way, much ſafer than a 

tedious Replication and Surrejoinder, and yet 
as effectually ſerviceable. 


In the Caſe of the City of London the 
Pleadings were carried unto a Surrejoinder, 
and all to ſhew a Forfeiture of the Franchiſes, 
which Uſurpavit per totum tempus pred? would 

| have 
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have done as well; this is an Argument that 
former Ages thought this an Iſſue not to be 
taken in ſuch Caſes. 5 


If the Defendant diſclaims, the Uſurpation Where the 
may be material, for it may be that he has Uſurpation 
uſed the Franchiſe, whereas upon his own may be mate- 


ſhewing he had no Right to it, and that is 
the very Giſt and Suppoſal of the Information, 
and in ſuch Caſe Iſſue may be taken upon the 
Uſurpation, So in Co. Ent. 527. the Entry 
of a Diſclaimer is Non uft fuer” nec uſurpat?, 
fed diſclamant, &c. and ſo are all the other 
Precedents on the other Side where the Defen- 
dant claims, the Uſurpation is only Matter of 
Conſequence. He hereby admits the Uſurpa- 
tion, but that being juſtified, a Right which 
warrants it can be no Uſurpation, for that, as 
it is defined in Co. Litt. 277. is an Uſurpation 
of a Royal Franchiſe without lawful Warrant. 


I would compare this to the Caſe of a Quare I. xe Iuare 


imp. where if the Defendant makes Title, he 
never traverſes the Diſturbance, but if he does 
not juſtify, but pleads Ne diſturba pas, the 
Plaintiff for Damages may take Iſſue upon 
that. So is Paſch. 26 E. 3. pl' 2. Quare imp. 
v. two; one of the Defendants was Vicar, 
and he pleaded Ne diſturba pas, and the other 
made Title, the Plaintiff pur aver ſes Da- 
mages replies to the Plea of the Vicar, que 
diſturba, and as to the Title took Iſſue upon 
this; the Plaintiff would have prayed Proceſs 
for Trial of the Diſturbance ; but per Cur? 
the other Iſſue ſhall be tried firſt, for perhaps 
that may be found againſt the Plaintiff en que! 
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cas le Diſturbance ne ſerra riens enquire. But 
if the Iſſue be found for the Plaintiff, then 
the Diſturbance ſhall be tried, 


So where the Biſhop claims nothing but 
as ordinary, this is a Diſclaimer, and the Plain- 


tiff muſt ſhew a Special Diſturbance if he 
would take Advantage of it. 


| The Title a My ſecond Ground is that in Caſe of a 
| ſufficient An- Franchiſe, where the Defendant has a Right, 
| ſwer without a the Crown cannot be uſurped upon, and there- 


Jraverſe. 


Such Iſſue 


pcrunent. 


fore if he ſhews a Title, it is a ſufficient An- 
ſwer without traverſing the Uſurpation. 


The Information ſuppoſes a Uſer with- 
out Right; if there be a Right it is no 
Uſurpation, but a lawful Uſer, and therefore 
in that Caſe to go to Iſſue upon an Uſer, where 
it is confeſſed and juſtified, is needleſs and 
impertinent. It is ſomewhat like the Caſe 
in this Court of Aften v. Sherman, Mich. 9 
W. 3. in Debt on a Bond v. Executor, the 
Defendant pleaded ſix Judgments for 100 /. 
and Ricns ultra 100. to ſatisfy ; the Plaintiff 
replied as to the five Judgments, that they 
were kept on Foot per fraudem, and to the 
ſixth, that he had ultra, & hoc petit quod in- 
quir? per pairiam ; there the Court ſaid that he 
that pleads Judgments confeſſes Aſſets quoad 


them. So that the Defendant had confeſſed 


good. in his Hands, therefore it was driving 
the Defendant to an unneceflary Iſſue of a 


would be im- Matter confeſſed, So here. it is driving the 


Defendant to an impertinent Iſſue. 


This 
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This will appear yet plainer from the Na- Nature and 
ture and End of a Quo warrants, End of a Que 
Warranto. 


A Quo warranto is founded on a Right the 
Crown has to know by what Title the Sub- 
ject uſes a Liberty or Franchiſe, and this is 
becauſe all Franchiſes flow from the Crown, 

and if there be no Grant, then the Uſe of 
the Franchiſe is uſurping an Authority which 
he has not, and every Inſtance of Uſer is an 
Act of Oppreſſion upon thoſe over whom he 
exerciſes it; but the Quo warrants neither 
ſuppoſes that the Crown has a Right to have 
the Franchiſes in Queſtion, nor that it had a 
precedent Poſſeſſion, and therefore though the 
Crown has no Right, yet if the Defendant 
has no Right, Judgment ſhall be againſt the 
Defendant. So is 2 Leon. 28, 212. Partridge's 
Caſe, 3 Cro. 125, but in thoſe Books it is 
only ſaid obiter, but Trin. 32 El. Rot. 44. Rex 
v. Vaghan, the very Caſe happened; it was a 
Quo warranto for Waits, bona felonum, Ce. 
the Defendant pleaded that the Abbot of 
Vas ſeized of the ſaid Vill, and that he 
and all his Predeceſſors Time out of Mind 
had Waifs and Strays. And for Felons 
Goods he pleaded that the ſaid Abbat Hc:te 
habuit & gaviſus fuit the ſaid Franchiſe u/q; 
24th Feb. 27 H. 8. in jure Abbatie ſuæ, that by 
the Scat. 27 H. this Abby came to the Crown. 
Then he ſhews the Stat. 32 H. 8. c. 20. of 
Revivor, that H. 8. granted to Darcy, Who 
enfeoffed the Defendant; Et eo warranto he 
claimed. Coke took this Exception, that the . 
bona felonum being not appendant could not 1 
| 
| 
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if there was not a Deed of Feoffment, becauſe 
thoſe Liberties of bona felonum lie not in Pre- 
- ſcription, but in Grant only; the next Queſ- 
tion was whether it remained with Darcy the 
Feoffor, or was extinguiſhed; et per Cur* : Be 
it one Way or other, Judgment muſt be for 


the Queen, becauſe the Defendant does not 
make Title to himſelf, 


Quo wwarranto Hence it appears that a Qyo warranto is in 
_ differs from an the Nature of a Quo jure, and therefore differs 
Information of from an Information of Intruſion, for that is 
Incrulon. founded on a precedent Right, at Jeaſt a prece- 
dent Poſſcſſion, in the Crown, and therefore 

in this Caſe the Defendant may be guilty, tho' 

he has a Right; for let his Right be what it 


One may be will, if he enters upon the Poſſeſſion of the 
an Intruder, 


Crown, he is an Intruder; and for this Reaſon 
though he has , . ; 7 
Right. it is that in an Information of Intruſion, it 
the Defendant pleads a Title, he muft alſo 
traverſe the Intruſion, and the Attorney Ge- 
neral may take Iſſue upon that Traverſe. 3 
Co. Heydon's Caſe, So in an Information of 
Intruſion one may plead Non culp. Paſch. 11 
Car. 1. Rot. 156. in ſcaccario, Rex v. Rout! 
& oP, But in an Inſormation- Que werranto 
one cannot plead Non uſurpayit. Sir Fervi- 
Cifton's Cale, 3 Leon. 184, 4 Leon. 199. 


In theſe Caſes I ſay the Crown has a prece- 
dent Poſſeſſion, and may be intruded upon 
though the Defendant has a Right, but here 
the Crown never had a Right to or Poſleſſio:: 
of the Office of Portgreve, and therefore 
cannot be uſurped upon if the Defendant hae 
2 Right, 


here 
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Therefore from the Nature of the Thing, But one ha- 
the Defendant in a Quo warrants gives a ſuffi- ving Right 
cient and compleat Anſwer, if he ſhews 7 ve an 
good Title, without a Traverſe of the Uſur- Pe. 
pation, becauſe where the Defendant has a 

Right the Crown cannot be uſurped upon. 


The Informations of Quo warranto are a Information 

late Inſtitution, which came in upon a Ceſſa- Que warrants 
tion of Eyres, which happened 12 Ed. 3. came in upon 
and they are formed to anſwer the Deſign and 2 
End of Proceedings in Eyre before that hr 
warranto*s were either determined before Juſti- 
ces in Eyre or at Meſtminſter; by original Writ 
of Quo warranto, it was then held that Pleas 
of Franchiſe could not be held but upon the 
original Writ, Stat. 5 Ed. 1. c. t. 2 Inſt. 279. 
Et fi peradventure les Pariics exccptant that 
they ought not to anſwer (as to their Fran- 
chiles) ſans briefe original, yet if an Ulurpation 
appears, the Juſtices ſhall proceed. 18 Ed. 1. 
Stat. de Quo warranto. Lord Coke 2 Inſt. 498. 
ſays, that with Juſtices in Eyre this Branch 
lived, and with them it died. 


I will not go farther upon this, though a And were 
great deal more may be ſaid, becauſe I make formed to an- 
only this Uſe of it, that Informations of Q ue the ſame 
warranto coming in to ſupply the Proceedings 
in Eyre, were formed to anſwer the ſame End 
and Purpoſes, and I cannot find that the 
Uſurpation was ever traverſed or inſiſted upon This Iſſue 
in the old Eyres, wherever the Defendant could not be 
Juſtified, nor could it be in the Nature of the taken there, 


Thing. 
Before 
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Method of Before the Eyre there went a general Pro- 
proceeding in clamat ion, by which all Perſons claiming 
Eyre, Liberties were commanded to appear at a 


Day, and ſhew what Liberties they claimed. 


This Proclamation was called a general 
Quo warranto, and if the Party came in, he 
might put in a general or particular Claim. 


The general Claim ſhewed only what Li- 
| berties he claimed, and what Eſtate he claimed 
] in them; the ſpecial one ſet forth not only 
| what Liberties and Eſtate, but the very Title 

by which he claimed. 


Now where the Party exhibited a fpecial 
Bill of Claim, containing the Nature of his 
Liberty and Title, the Attorney General did 
not file a Quo warranto, but pleaded to the 
Claim either by demurring to or traverſing 
the Title; in this Caſe it was impoſſible to 
bring the Uſurpation in Queſtion, but by 
alledging new Matter, as Miſuſer or Non- 
uſer, which was done by an Allegation in 
Court. 


Application . So here, when the Defendant has confeſſed 
to this Caſe, his Claim, and ſhewed his Title, the Uſur- 
pation ought not to come in Queſtion, unleſs 

the Attorney General confeſſing that, had 

' alledged a Miſuſer. The Title is the Matter, 

unteſs that Title be avoided, for otherwiſe it 

is idle and immaterial to ſet it forth. | 


It is ſomewhat like a Declaration in At- 
tachment on a Prohibition for proceeding pof 


prohi- 


Reparts in the King's Bench, &c. 


prohibition:m Regiam deliFar, the Defendant 
pleads he did not proceed poſt, c. Mich. 6 
Ja. 3. Lonſdale's Cale. 


Every Defence is either by demurring, de- Several Kinds 
nying, confeſſing and avoiding, or alledging of Defences. 


different Matter. 


Demurring is inſiſting on the Inſufficiency 
of the Charge. 


Denying is pleading Not guilty, 


Confeſſion, as in' Juſtification for Words, 
4 Co. Cromwel's Caſe. So in Quare imp, it 
the Defendant makes Title, he never traverſes 
the Diſturbance, and yet he may plead Ne 
diſturba pas. Mich. 2 Ed. 3. pl. 7. Avoid- 
ance, as in Caſe the Defendant pleads Liberum 
ten lum, and the Plaintiff replies a Leaſe for 
Years; fo of alledging different Matter. In 
all theſe Caſes the Detendant's Plea is a full 
Anſwer of itſelf without a Traverſe, therefore 
a Traverſe is naught. 


But where the Defendant pleads incon- Traverſe 
ſiſtent Matter, he muſt traverſe, becauſe the where neceſ- 


Plea would not be a full Anſwer without it. 


It is the Traverſe that makes the Anſwer 
compleat and full, and therefore the Law 
rightly calls what went before, Inducement, 
and the Traverſe in ſuch Caſe is a Waiver, 
and Iſſue muſt be taken upon that. 


But 


ſary in a De- 
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When the 
Uſer is admit- 
ted, Uſurpa- 
tion is not a 
Matter of 
Fact, but a 
Point of Law. 


Reports in the King's Bench, &c. 


But then that Iſſue is joined upon Matter 
of Fact. Here it will not be joined upon 
Matter of Fact, for that which is referred to 
the Jury will be whether the Defendant be an 
Uſurper ; that is not a Matter of Fact; for 
an Ulurper 1s not he that uſes a Liberty, but 
he that uſes it without Right. 


No Judgment would be given on this Iſſue, 
unleſs new IViatter be given in Evidence, as 
Miſuſer, Non-uſer, Judgment in a former 
Quo warranto, Surrender, Extinguiſhment del 
Corporation, and if this may be, it will be 
impoſſible to defend Liberties. 


If the Attorney General may reply Uſur- 
pavit, why may not the Defendant plead the 
general Iſſue? | 


In this Cafe there are Precedents for us, but 
none againſt us, | 


And ſome there are where this Traverſe 
has been omitted, Earl of Shrewsbury's Caſe, 
Co. Ent. 531. Banks, Attorney General, v, 
Cow Danby & aP, Trin. 11 Car. 1. Rot. 49. 
in Scaccario, Quo warranio clamant habere 
Mreccu' maris int* Whitby Stroud & Scar- 
borough, piſces regales —————>—, Sc. De- 
fendants plead a Title ro the Abbot of 


+ Whitby, and the Abby came to the Crown, 


and derive it to themſelves, and conclude & 


eo ure & warrants clamant prout eis bene licuit, 


gue omnia, Sc. parati ſunt verificare, &c. 


1. Sir 


g 
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1. Sir Peter King, contra: As to the firſt Different 
Exception to the Information he admitted, Judgments 
that if an Information Quo warranto were 3 4 
brought for feveral diftin& Franchiſes, then aan. 
there might be different Judgments, but he 
diſtinguiſhed this Caſe from that, the Lib tai 
privileg & Franch offic” præd' ſpectan“ Eg 
pertinen' were Words of Surpluſage, and in- 
cluded no more than what was incident or ap- 
purtenant to the Office, and if the Defendant 
had a Right to the Office, conſequently he 
had a Right to every Thing ſpectanꝰ to that 
Office, & fic vice verſa, ſo that there was no 


Poſſibility of different Judgments upon this 
Record. 


2. As to the Objection, that there was no p,,..:;;. 
expreſs Charge of an Uſurpation of the Of- Sc. extends 
fice, he ſaid the conſtant Form had been to to the Office. 
conclude as here, de quibus quidem Lib tal & 

Francheſ*, &c. and theſe Words had been al- 


ways taken to extend to the Office, which is a 
Franchiſe. 


As to the principal Queſtion, whether the T;,averp in 
Replication was good: he obſerved that the Tender of an 
Crown did not traverſe any Thing, but only Iſſue, and the 
took Iſſue on the Traverſe in the Defendant's paar aan 
Plea, ' which differed it from the Earl of . . 
Shrewsbury's Caſe. So that the Defendant had 
tendered an Iſſue, and yet it was inſiſted 
that the Crown could not take Iſſue upon it. 


That this was very plain from the Author:- 
ties in Co. Ent. 672, 3. Co. Ext. 375.6. that 
in any Information of Intruſion, when rhe 

Defendant: 
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Defendant concludes with a Traverſe, the 
Crown may take Iſſue upon it, and that this 
had been admitted by the other Side, bur an 
No Difference Attempt made to diſtinguiſh it from the Caſe 
between In- at Bar; but that it was a Diſt inction without a 
—— 3 Difference, for the Crown had a precedent 
Intruſion, as Right to this Office; that all Power being 
to this, derived from the Crown, there could be no 
Franchiſe, but muſt have its Beginning there, 
and therefore the Reaſon is ſtronger in this 
Caſe, that the Party ſhould make a good Title 


againſt the Crown. 


At Common Law, if the Defendant in 


Intruſion pleaded Non intruſit generally, the 
King ſhould be put into Poſſeſſion immediately, 
though the Defendant might have a good 
Title, 4 Inſt. 11. 6. Dyer 238. but this was 
altered by 21 Fac. 1. c. 14. The true Reaſon 
of it was, that the Crown's Title appeared in 
the Information, and therefore the Defendant 
muſt make a good one againſt it. 


Wherever the That the Crown is intitled to certain Pri- 
Crown has a vileges in Pleading, which no common Perſon 


_ has. So in Monſtrans de droit, Pro Prerog. 
Ohms Lew 9. 55. 3 H.7. 3. Plowd, 243. the Crown 


of the Land, may either maintain its own Title againſt the 


and therefore Traverſe of the Party, or deny the Party's 
the Party. maſt Title 
make a certain ? 


Title againſt 
it, 
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Hil. 23 Eliz. Rot. 1. Regina v. Wallit, 
Information for uſurping a Court Leet, the 
Defendant made Title by his Manor of V. 
Part of a Priory, to which a Leet belonged, 
ad, hoc, quod Uſurp* modo & forma, & abjq; 


Hoc, 
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hoc, quod utitur alibi quam infra maneriu* de I. 
The Attorney General replied, Quod uſurp. 
modo & forma, as here, and a Ven. fac. awarded 


upon the Roll, but no Judgment, the Party 
dying before Trial. 


Mr. Salteld (Reply): That the only Uſe Traverſe only 
of the Traverſe is to let the King in to avoid to let in the 


, : ; - Crown to re- 
- Title by replying a Miſuſer, if he thinks ＋ Miſoſer 


Parker, Chief Juſtice, ſaid, the Caſe of Intruſion, Dif- 
Intruſion ſeemed to be quite different, becauſe ference be- 
there a precedent Right of the Crown is ſet _ the 
forth, but here the Crown could not be pre- reader hog ps 
ſumed to have a precedent Title, ſince proba- Right in this 
bly there might be no ſuch Office, that in Caſe. 
Monſtrans de droit the Party comes to take 

away the Poſſeſſion of the Crown, but tho? 

the Crown ſhould have no Right, yet it ſhall 

keep the Poſſeſſion againſt every Body not 

having a good Title. 


He ſaid the Streſs of the Matter lay on this, Main Point. 
whether the Traverſe was material or not; if whether the 
it was immaterial, then it amounted to no Traverſe ma- 


more chan this; I have this Right, therefore derlal or not. 


I am far enough from uſurping upon the 
Crown, 


That the Precedent produced in 23 Eliz. 
was the ſtrongeſt Inſtance poſſible againſt 
them, that in all Records no more than one 
could be found, and upon that no Judgment, 
and therefore probable to have been arreſted. 


7. 
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J. Powys Juſtice : That he never thought this 
Traverſe was any Thing bur a reſpectful Way 
of concluding the Plea to the Crown; that ir 
would be very hard upon the Party, that the 
Attorney General ſhould be left at large to 
give any-new Matter in Evidence. 


Ulterius confilium prix? Termino. 


N. B. No Precedent of a Quo warrants 


by Information in the old Entries, or in 
Raſzcal. 


Regina v. Evans. 


Certiorari to [I PON a Motion to ſtay the Filing the 
— "_ Return of a Certiorari to the Grand Sel- 
—_— ſions of Wales, it was held by the Court (ab. 
tionary in the ſente L. Powys J uſtice) 
Court. 
Firſt, That a Certiorari will lie to move 
an Indictment before the Juſtices of the Grand 
Seſſions into the Court of Queen's Bench, by 
Reaſon of the ſupreme Juriſdiction of the 
Court. 


Secondly, That the granting ſuch Certiorari“ 
is diſcretionary in the Court, and that they 
will not do it without ſpecial Cauſe, where- 


by it ſhall appear that * requires ſuch 
Removal. 


Thirdly, That the Tuſtices of the Grand 
Seſſions cannot take a Recognizance of the 
Defendant 
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Defendant for Coſts, by the Stat. 21 Jac. 1. 
c. 8. for the Juſtices of Peace being named 
only in that Statute, it cannot extend to the 
Juſtices of the Grand Seſſions. 


Fourthly, That the Court may upon ſuch 
Certiorari take a Recognizance of the Defen- 
dant according to their Diſcretion, 


Vent. 93, 146. Cro, Car. 332. 2 Keble 
685, 


Regina v. Paroch' Ste. Marthe Ar- 


bing in Surry, M. ich. 12 Anne, 
1. 14. 


Woman was ſent by a bad Order of two Order of Set- 
Juſtices to M. as the Place of her laſt 1 
legal Settlement, afterwards quaſhed, and ed * 
there was delivered of a Baſtard, and by Or- Cal. of 65. 

der of Seſſions the Child was adjudged to be 2 

ſettled in M. which was now returned on a 

Cerliorari, and quaſhed per Cur, 


M Regina 


is 
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Regina v. Brathorp Hulſiey, Lin- 


colnſhire. 
Order to re- RDER of two Juſtices adjudged B. to 
__ be the Place of his laſt legal Settlement, 


Se, theſe are therefore to require, &c. to receive 
— him till the next Quarter-Seſſions, which was 
confirmed by Order of Seſſions. Both Orders 


being returned upon a Certiorari were quaſhec 
* Curiam. 


N egina v. Turner. 


Return to Cer- U ERTIORART to remove an Indict- 
_ b — ment verſus A. and B. and the Indictment 
50 well de. returned as verſus A. B. and C. it appeared by 
feribed. Vide Affidavit that C. was dead, but that was not 
Barnardifon made Part of the Record, the Court ſaid che 
v. Fouliger. Deſcription of the Indictment muſt be exact, 


Antea 125. and ergo quaſhed it. 


Parker 


er 


upon the ſaid Arreſt, 
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Parker v. Langley. 
P 


The Plaintiff declared that the Defendant, Middl;/ex, G. 
maliciouſly deſigning to oppreſs her, and cauſe Caſe for mali- 


her to be held in Priſon for want of Bail, and rait mag. 
to deter her Friends and Neighbours from il action de- 


becoming Manucaptors for her, T7in. 10 chared ill on 


ARKER Chief Juſtice delivered the 
Reſolution of the Court. 8 80 


Anne proſecuted a Bill of Middleſex out of Demurrer for 


g ic Want of ſhews 
the Queen's Bench againſt the now Plaintiff, io whe ts 


at his the Defendant's Suit in a Plea of Trel- ame of the 
paſs, acetiam Billæ ipſius Willi verſus prefa!” frſt Action. 


Franciſca pro Cent” libris ſuper aſſumption? ſe- 10 Mod. 145, 


cundum conſuetud* Cur', Sc. exbibend', and 22 209: 


June the ſame Year falſe et malicioſe et alſque 125 „ 


aliqua juſta vel probabali cauſa cauſed and pro- 213. pl. 3. 


eured her to be arreſted thereupon, and kept Ray m. 176. 


in Priſon for three Days and Nights for Want $9976: _ 
of Manucaptors, «bi revera at the Time of 8 8 
taking out the ſaid Bill of Middleſex, or at the 2 Keb. 473, 
Time of the ſaid Arreſt, he had not aliquam 476, 497. 
legitimam cauſam actionis verſus pred? the now 3 Keb. 118. 
Plaintiff, ad dammum Cent. libra. The De- as 
fendant demurs, and amongſt other Things Sid. oY 
ſhews for Cauſe, thar the Plaintiff had nor Salk. 15. 
ſhewn in what Manner the ſaid /. proſecuted 2 Salk. 456. 
bis faid Suit, or whether the ſaid Suit be dif- fe 
continued or yet depends undetermined, or yy. 17 5 
whethert he ſaid Frances were any way diſchar- 5 Mod. 223, 
ged or acquitted therefrom, or what was done 17 1 

12 Nod. 273. 
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Reports in the King's Bench, &c. 
The Plaintiff has joined in Demurrer, 


And we are all of Opinion that the Decla- 
ration is inſufficient, for not ſhewing what 
became of the ſaid former Suit now com- 
plained of. 


The Applying in a Civil Action to a Court 
of Juſtice for Satisfaction or Redreſs has been 
ſo much favoured, that no Action has ever 
been allowed againſt a Plaintiff for ſuch Suit 


ſingly and directly, on Pretence of its being 
falſe and malicious. ä 


In the moſt odious of all Actions, appeal 
of Death, and in the moſt odious Caſe a Con- 
ſpiracy to bring it, an Action of Conſpiracy 
was never brought againſt the Plaintiff in the 
Appeal, but only againſt the Proſecutors, and 
all the Writs in the Regiſter run procuravit. 


An Action upon the Caſe has not yet ſuc- 
ceeded (whatever in ſpecial Caſes they muſt 
do) but only where the Plaintiff in the firſt 
Suit made the Courſe of the Court, requiring 
ſpecial Bail, a Pretence for detaining another in 
Priſon, and where the Malice was ſo ſpecially 
charged, that it appeared that the End of the 
Arreſt was not the Expectarion of Benefit to 
himſelf by a Recovery, but a Deſign of im- 
priſoiing the other. 


Ti crefore, to ſupport the preſent Action, it 
muſt ba ſhewn that the former was both falſe 
and hopcicls, and mercly for another Purpoſe. 

Now 
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Now as the Plaintiff has declared here of a k 
Suit begun to a very ill Purpoſe indeed, and 1 
as ſhe ſays without Cauſe, and ſtopping there, l 
conſidering under what Uncertainty ſhe has a 

| 


left ir, ſince it may ſtand in any one of theſe 9 
Poſtures, ſome of which are actionable and 1 
ſome not, for ought appears it may be, 1 

1. That the Suit is determined, and a 


either. 


1. The Plaintiff prevailed, and has his 
Judgmeat, | 


2. The Defendant diſcharged. 


— — K 
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1. By Diſcontinuance. ; 


2, By Nonſuit. 


3 
- HEE 


3. By Judgment. 


2. The Suit may be deſerted, and the 
— never declared upon it or proceeded 
urther. 


3. It may be ſtill regularly going on, and 
conſequently the Event be uncertain, whether 
the Plaintiff ſhall in due Time recover his 
Demand or fail. a 


7. If the Suit be determined in Favour of 
the Plaintiff, this is Colour for his Action. 


M 3 2. In 
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2 Rep. 3. 9. 
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2. In Favour of the Defendant, there may 
be Room when the Suit appears not juſt, to 
enquire how far it was malicious and oppreſſive, 


and deſigned for a wicked Purpoſe. 
2. If it be deſerted. 


It is the Caſe whereupon moſt of the Ac- 
tions have been founded, for when a Man 
arreſts another and keeps him in Priſon for 


want of Bail, and whether he has either got 


Bail or his Body to anſwer, never proceeds fur- 
ther, it very properly lets in an Averment, 
that the impriſoning the other was the full 
Deſign of the Writ, and not any Expectation 
or Hopes of Succeſs; nay it is in ſome Sort 
an Owning, that he ſued not to redreſs him- 
ſelf, but to oppreſs the other, ſince when that 


End is attained by Impriſoning the other, he 
proceeds no further, | 


But when the Suit is neither determined nor 
deſerted, but is regularly going on, it is too 
early to ſay it is falſe or hopeleſs, and nothing 
could be more diſorderly and out of Courſe, 
than to try in a collateral Action what will 
be the Event of a Suit, which is yet ſub judice 
and regularly proceeding. 


And then the Conſequence is plain, that 
the Plaintiff in this Action muſt ſhew the for- 
mer Suit to be determined, and determined 
in. her Favour, or. deſerted, to let her into 


the Averment of its being falſe and ma- 
licious. 
It 


2 n_ » —_—_— — > 
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It is the Anſwer given to the King by all 
the Judges of England, Quod nulla jequer” pena, 
non intelligitur, c. quouſque terminetur, et tunc 
amerciamentum Regi. | 


For which Reaſon the firſt Words ſhew on- 
ly nothing can be done againſt the Plaintiff 
pending the falſe Suit, Non zntelligitur to be 
quouſque terminetur, which holds to this 


Day. 


The laſt ſhew why he ſhould not be pu- 
niſhed afrer, and this holds too, except in 
ſame ſpecial Caſes, where Satisfaction is ſought 
not directly for the Suit, but for the holding 
to Bail or ſome ſpecial Oppreſſion, where the 


Suit is only made a Pretence for it. Dyer 225. 


in Lord Beauchamp's Caſe. 


It is indifferent to ſay whether an Action 


be true or falſe, quamdiu ſecta pendet indiſcuſſa. 
My Lord Hobart, who carries Actions for 
malicious Suits farther than any one either be- 
tore or ſince, yet allows this Rule. 


Int? Waterer v. Freeman, Hob. 266. He lays 
it down as his firſt Caution in thoſe Actions, 
that the new Action is not to be brought till 
the firſt be determined, becauſe (ſays he) till 
that, it cannot appear to be unjuſt, 
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Which he obſerves to be the Reaſon given galk. 15. 


by the Judges, 2 R. 3. 9. and he ſays the 
Reaſon is, that a Writ of Conſpiracy lies not 
till che Defendant be acquitted, but of that 
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Reports in the King's Bench, &c. 


it is but one Reaſon, unleſs he take Acquittal 
in a looſe Senſe, as it is a Determination of 
the Proſecution, as I believe he did, and it 
might be ſhewn many of the Ancients did. 


12 holds equally in criminal Proſecutions, 
M. 5 Fac. B. R. Arundel v. Arundel, Yelv. 116. 
Action for exhibiting an Indictment, ſhews 
not what became of it, and therefore Excep- 
tion taken to the Declaration, becauſe if no- 
thing was done upon it, the Plaintiff would 
clear himſelf too ſoon, viz. before the Fact 
tried, which would not be convenient, quod 


fuit conceſſum, 


Objection: There are Caſes where it has 
not been ſhewn the former Proſecution was 
determined, and yet the Plaintiff had Judg- 
ment, though the Exception was taken, 


1. On Judgment, 


Mich. 12 Car. 2. B. R. Wine v. Were, 
METS 


In an Action ſor a malicious Indictment, 
Exception, it is not ſhewn that either he was 


acquitted, or that Jgnoramus was returned upon 
the Bill. 


2. On an Action. 


Paſcb. 2 1 Car. 2. B. R. Skinner v. Gunton 
et aÞ, 9 228. 


Action 
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Action for malicious holding to Bail, Non 
culp. pleaded, and Verdict for the Plaintiff, 


and Exception taken that he ſhewed not the 


former Suit determined by Nonſuit, &c, or 
Verdict againſt the Plaintiff, and without that 
he had begun his Suit too haſtily; yet in 
both theſe Caſes the Plaintiff had Judg- 
ment, 


Reſp. The Anſwer to the Exception in 
both cheſe Caſes was, that it was aided by the 
Verdict, but both of them allow it, at leaſt 
do not diſallow it on Demurrer. 


In the firſt the Reaſon is thus aſſigned by 
Twiſden Juſtice, the Jury having found it to 
be falſe and malicious, it is well enough, 
otherwiſe (as it ſeems) on Demurrer. 


In the latter the Anſwer is ſet down thus 
in Saunders, perhaps a good Exception on 
Demurrer, but cleared by Verdict, and in 
the Report of that Caſe in 2 Keble 467. it 
is expreſly ſaid, that the Plaintiff ought to 


give in Evidence what became of the firſt 
Action. 


So that the Caſes are rather farther Au- 
thorities, that the former Suit muſt be ſhewn 
to be determined before this Action be main- 
tainable. 


Objection : The Report of that Caſe in 
Vent. 12, 19. 


The 


169 


170 


Reports in the King's Bench, &c. 


The Court inclined to diſallow the Excep- 
tions, becauſe the Ground of the Action is the 
malicious holding to Bail. 


Reſp. Whether well or ill done, to hold 


him to Bail depends upon the Event of the 
Suit. 


That Anſwer is not ſufficient, 


Unleſs it be uſed as an Argument that the 
Verdict would cure it, becauſe finding falſe 
and malicious et ea intentione, only to oppreſs 
the now Plaintiff and detain him in Priſon, and 
without any probable Cauſe, imply they were 
ſatisfied that the Suit was over and determined 
againſt the Party, or quitted by him. 


Objected that in the latter Part of that Re- 
port in Saunders, the Court did not regard 
whether it was determined or no, for if the 
Defendant would have Advantage of that he 


ought to ſhew it, but now he has paſſed that 


Advantage. 


Reſp. This is odd and almoſt repugnant, in- 
deed, if it were determined by Judgment for 


the now Defendant to recover, he might well 
enough plead it in Bar. 


But if it was yet pending, how muſt he 
plead, if it would be but in Nature of a 


temporary Bar, faying that the Falſity and 
Malice is not yet examinable, and — 4 be 
cauſe it is yet depending, i. e. is yet as the 

Plaintiff 
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Reports in the King's Bench, &c. 


Plaintiff has deſcribed it to be, who has 
ſnewn it to be begun and not ended, which 
ſurely is not neceſtary for the Defendant to 
ſhew, but the Plaintiff who has ſhewn it to be 
begun, and would take Advantage of the 
Falſity and Malice, ought to ſhew ſuch a 
Change in the State thereof as is neceſſary to 
intitle him to alledge Falſity and Malice, which 
in a Suit ſtill carrying on he cannot do. 


And I cannot but fay on this Occafion, I 
think that great Man and accurate Reporter 
a little roo tenacious 1n that Caſe, and being 
over fond of his Objection, he has not fer 
forth the full Strength of the Anſwer given 
to them, for he perſiſts that though an Action 
upon the Caſe would he againſt the ſingle 
Defendant upon the Caſe there, yet the Ac- 
tion there brought was not maintainable, which 
he ſays was an Action of Conſpiracy, by Vir- 
tue of the Words Conſpiratione inter præba- 
Bila; 2 Keb. 476. has preſerved the plaineſt 
Anſwer in the World given to him, that 
though the Words of the Declaration be the 
fame, yet whether the Action be Conſpiracy 
or Caſe would be determined by the Title, 
which is certainly true, and removes all Doubts 
in that Caſe, for the Title in Conſpiracy is 
de PPito tranſer? et conſpirationis contra formam 
ordinationis in bujuſmodi caſu proviſ*. Raſt. 124. 
M. 3 Fac. 1. 292. Stockdale v. Fiſher, the 
ſame adding the Word Edi“ and fo long ago 
as M. 13 Ed. 2. 401. V. de Blampayn et al 


attach fuer” ad reſpond” W. Bartale de PPto 


conſpirationis et tranſgreſſionis, omitting con!ra 
ordinationis. 
And 
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Reports in the King's Bench, &c. 


And in that Caſe of Skinner and Gunton, 
the Title is de Pi'ito trangreſſionis ſuper caſum, 
which could not be turned into another Action 
by the Declaration; where the Title is in one 
Action, the Declaration cannot make it ano- 
ther, if the Title be Caſe, the Declaration 
cannot make it Debt, but may make it a fa- 
tal Variance; but in this Caſe it would not do 
even that, but all would be well enough, 
and ſo it is adjudged in Cranbank's Cale. 
2 B. R. 


This by the Bye. To return. 


It would be improper to require the De- 
fendant to plead the former Suit pending, 
which neither denies the Falſity, Malice, or 
any other Fact alledged in the Declaration, 
nor avoicCs it. 


Indeed if the Plaintiff ſay the Suit is de- 
termined, or deſerted, it is a proper Anſwer 
to ſhew it proſecuced and depending, or fal- 


fifying the Declaration, but otherwiſe it ſpeaks __ 


not to the Point. 


Objection : There are other Caſes where it 
is not ger forth what became of the firſt Suit, 
and no Exception taken; but the Plaintiff 


had Judgment. 


1 Gray v. Day. 2 Jones 132. Raym. 418. 


Malicious Citation of Churchwarden in the 
Eccleſiaſtical Court to Account, ſeems that he 
had given in his Accounts before, and the oy 

ri 


Reports in the King's Bench, &c. 


riſh allowed them; not ſet forth what became 
of the Proſecution, 


Reſp. After a Verdict, 
2. Draw v. Swain, Sid. 429. 2 Re. 546. 


Action for that the Defendant having cau- 
ſed the Plaintiff to be arreſted upon a Bill of 
privilege at his Suit, where no Sum 1s men- 
tioned, to the Intent to deter People from 
being his Bail, falſe and malicioſe dixit to 
the Bailiff of Weſtminſter who had arreſted 
him, that his Cauſe of Action was 600 /. 
Sc. 


The Defendant pleaded, that the Plaintiff 


was indebted to him 407. and traverſes the 


Saying, the Cauſe of Action was 600 /. 
Verdict for the Plaintiff. 


Not ſaid what became of the firſt Suit. 
Reſp. 1. After Verdict. 


2, He admitted that he deſigned not the 
Suit for Recovery of more than 404. for that 
is all he pretends he was indebted, ſo he has 


yielded the Pretence of 6007. due to be 
| falſe. 


3. Stovers v. Damington, 2 Keb. 7 53. 


For malicious holding to Bail on acetiam 
100 J. ſuper 1 Ajſumpſit, Plea, Cauſe of Suit 
Breach 
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Reports in the King's Bench, &c. 


Breach of Covenants in a Deed, whereby he 
was endamaged 1007. 


On Demurrer Court held Breach of Cove- 
nant no Excuſe. 


No Exception that he ſhews not what be- 
came of the firſt Suit. 


Reſp. Reaſon why the Plaintiff ought to 


ſhew the firſt Suit determined or quitted, is to 


let him in to alledge Falſity or Malice. 


Here the Plea quits it, owns it falſe and 
hopeleſs, ſo that the Defect of the Declara- 
tion is cured by the Plea, 


For when the Party owns he cannot ſucceed 
in it, it is no Matter what is become of it; all 
the other Caſes on malicious Actions which art 
reported ſhew the Suit at an End, or deſerted. 


H. 36, 37 Car. 2. 1 Fac. c. 13. Webſter 
v. Haigh. 3 Lev. 210. e 


Arreſt, et gucuſgue he gave Warrant of At- 
torney to confeſs Judgment, ſo could be no 


Trial in that Action, the Suit was at an 
End. 


E 29 Car. 2. B. R. Collins v. Beal 
9 Keble 781. 


| Caſe for malicious Arreſt upon a Writ of 
Privilege, it was obſerved that the firſt Wric 
was 26 May 28 Car. 2, and the Declaration in 
the 
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the Action which complained of it, is of Tin. 
Term following. 


I know not whether theſe Actions have not 
in ſome Meaſure been allowed upon the Rea- 
ſon of the Statute of 8 Zlz. c. 2, ſo that 
what that Act declares to be Injuſtice and 
vexatious, and orders a Judgment to be given 
for Colts and Damages thereupon, ſhould af- 
terwards be likewiſe in thoſe Caſes at the Elec- 
tion of the Party, or in other like Cafes to 
be the Foundation of an Action upon the Caſo 
to recover Damages, and that Statute enacts 
that the Defendant ſhall have Coſts and Da- 
mages awarded him, if the Plaintiff declares 
not within three Days after Bail put in the 
Caſes within the Statute. 


+5" {ao 


Therefore I will ſtate it a little more fully 

as it is upon the Record, Tin. 28 Car. 2. 
Rot. 38. The Plaintiff declared that the De- 
fendant, Clerk of Sir Robert Henley, nequiter et 
malicioſè intendens prefar Job'em Collins ſub co- 
lore & prætextu legalis proceſſus indebite et injuſtè 
vexare et opprimere, ac de lib'tate ſug deprivare. 
&c. cauſed the Plaintiff to be arreſted upon 
a Writ of Privilege, ac etiam pro 501. where- 
upon he was detained in Priſon a whole Day, 
ed intentione to force him by a Dureſs of Im- 
priſonment to certain unjuſt Agreements and 
Compoſitions with the ſaid Beale, or to find 
maxime ſufficien” Manucaptor, ubi revera the 
ſaid Collins was not indebted, c. nor had the 
ſaid Beale any juſt Cauſe of Action, et nec 
pred E. Beal, in prea Term Paſch. re 
 precepti pred” ſeu unquam paſtea bucuſque in 


aliguo 
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aliquo hujuſimodi PPito ſeu ackione v. præd' J. C. 
Narravit. Upon Demurrer Judgment is for 
the Plaintiff. 


Here is a ſpecial Deſign charged, and here 
is that End of impriſoning the now Plaintiff 
attained; and then the Party lies by, and pro- 
cceds no further, 


He that impriſons another, and goes not on 
with a freſh Purſuit, gives ſufficient Ground 
for the other to alledge it to be only for Vexa- 
tion, and if he doth not go on, nor make 
that firſt Step which is always in his Power, 
he ſhall not ſkreen himſelf from the other's 
demanding Satisfaction, nor force the other 
to wait the Event of a Suit he will not take 
a Step in. 


Clerks of the Office both of them, and 
therefore the Plaintiff would compel the De- 
fendant to plead in the fame Term the Writ 
was returnable. So are the Precedents. 


Aſt. 40. pl. 23. Quere] minime proſequat 
fuit, fed eam projequi penitus ceſſavit et re- 
Uiqnit. 


Bro. Red. 61. Ad pros curic* præd J. quer 
free ulterius proſegui noluit, ſed afionem il“ 


. pemitus reliquit, 


Rob. 90, 91. Ad quem diem (the Day of 
Return) the now Defendant breve illud uli 
proſequi noluit, fed ac'con' ill' penitus reliquit. 

Some 
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Some late Collections of the Sweepings of 
Attorneys Cloſets, good and bad without Diſ- 
tinction, nay ſome of them omit it, but theſe 
are no Rules to go by. 


And the requiring this brings no Inconve- 
nience on a Perſon oppreſſed, but only puts 
every Thing in its proper Place and Order. 


If a Suit is brought againſt a Man malici- 
ouſly, to hold him to Bail, and detain him in 
Priſon, and the Plaintiff will not proceed, an 
Action of Reparation will be immediately; 
the firſt Plaintiff confeſſes in Effect the Buſi- 
neſs of the Suit to be over, and that he hath 
no further Expectations from it. 


If he declares, that preſumption is at an 
End, but then the Defendant may plead and 
force him on to Judgment, unleſs the Plain- 
tiff determines it by Nonſuit or Diſcontinu— 


ance, and then the Defendant is ripe for his 
Action. 


But to ſuffer an Action for the Falſity and 
Malice of the Suit, while the Party is regu- 
larly carrying ic on, is a very wrong Anticipa- 
tion of the Trial, and hazards plainly the 
bringing on a great Abſurdity, that A. ſhall 
juſtly and duly proſecute an Action againſt B. 
and recover 100 J. againſt him, and yet B. 
being too quick for kim, recovered Damages 


for the Fallity of the Action. 


Objection: They may happen upon a N 
Pros or Nonſuit or Judgimen', rg 
11 
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Merits, and much more where the Plaintiff 


happened not to declare immediately. Rep. 1. 
As to the Nonſuit. 


While the Proſecution goes on, it ſtands 
indifferent whether true or falſe, and the Ef- 
fect of contrary Verdicts is manifeſt, but where 
the Cauſe is over, and there can be no Trial, 
the bare Poſſibility of a new Suit fhall not 
ouſt the other of his Action; after Nonſuit 
in Appeal there might be a Conviction of Fe- 
lony upon an Indictment. 


But if no Indictment were found, Conſpi- 
racy lay the mean Time, and there is a Writ 
in the Reg. 135. upon acquietat* receſſit fra- 
med for that Caſe, as there appears, Mich. 
17 E. 2. 509, 


In Conſpiracy on Nonſuit before Declara- 
tion on Appeal, where there was no Acquittal 
becauſe nothing to arraign the now Plaintiff 


upon. 


Exception: He may at another Time be 
attainted of the ſame Crime, and in Conſpi— 


racy cannot be (yet) ſaid to be quit of a Thing 
whereof he may be attainted. 


Reſp. You ſhall not by Poſſibility ouſt us 
of an Action where we directly alledge, that 
you have made ſuch falſe Claim, and then go 
over to another Exception, 


2. As to the deſerting the Suit, it amounts 
to a Yielding that he has no hopes from it, and 
the 
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the Court will not preſame there will ever be 
any more done upon it, 


A 
4 
* 
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Smith v. Cranſhaw. A ſtronger 
Cale. 


CTION upon the Caſe for a malici- Sir V. Zone 
ous Proſecution, where it was found that 93* 
the now Plaintiff was committed upon Bail 
to appear at the next Aſſizes, and there he 


was (not tried and acquitted) but delivered by 
Proclamation, 


f Here the Proſecution was deſerted and given 
up, and the Action held well to lie, tho? 
there was an Indictment in Being, and no Ac- 


quittal, 

| There is much ſtronger Reaſon to maintain 

= an Action for a malicious holding to Bail, 
| if the Plaintiff deſert his Cauſe, and decline 
N proceeding, though he be not actually non- 

piroſſed. 

: But here only the Commencement of a 
= Suitis ſhewn, and no End of it, nor any De- 
fault aſſigned in the Plaintiff in carrying it on, 

the Defendant in that Suit is too early to com- 

t Plain of its being falſe and malicious. 

0 E 
= Judgment muſt be for the now Defendant. 

s 

a4 if N 2 Caſe 
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Caſe of the Pariſh Clerk of Si. 
Giles Cripplegate. 


Rule M/ for a 1 Aſſeſſment of 45s. per Ann. was laid 
N N upon every Houſe, to be paid to the 
Eccleſiaſtical Clerk who libelled for it in the Spiritual 


Court for a Court. 
Rate for Pa- 


riſh Clerk. Sir Peter King moved for a Prohibition, and 
Forteſc. 239. 


Salk. 536. 2 Rule was made to ſhew Cauſe; but Parker 
Fol. 168. Chief Juſtice /emb/e, That a Prohibition ought 
not to go, for this Rate is for the more decent 
Performance of divine Service, and within 
the ſame Reaſon as that for waſhing the Sur- 
plice, and he could hardly maintain an Action 
for it. But it ought to be collected by the 
Churchwardens, and not by the Clerk himſelf ; | 
ifſint ſemble par tout la Court, 


Goodright v. Wright. 


Deviſe tos: H. JF JECTMENT, the Jury found a ſpecial 
and her Iſſue, Verdict, that Jobn Mood being ſeiſed in 
rating yg Fee devited the Lands in theſe Words, viz. 
Rh All the reſt of my Goods and Chattels 
Life of the *©* moveable and bee not before 
Teſtator. Yue? ©* given, I give and bequeath unto my Ne- 
e preg ae e phew Edward Bafil, Rector of Dowderham, 
bs Pal „and him I appoint my whole Executor, and 
10 Mod. 369. Heir of all my Lands and Tenements of 
Will. Rep. ** Carbius Place and Smallacombe, with the 


La 
* 


397. * Appur- 
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« Appurtenances, as followeth; Firſt I give my 
% Lands in Carbius Place and Eſtate therein, and 
« my Land of Smallacombe or Eſtate in that, 
« unto my Couſin Edward Bafil, Suſannah 
« right, and Mrs. Margaret Baſil, and their 
« Iflue lawfully to be begotten, and for want 
„ of Iſſue in them, to the Heirs of Edward 
%% Bof/il for ever.” They find that 
and Margaret Baſil died without Iſſue poſtea 
et in vita Teſtator'. That Suſan Wright died 
alſo in the Teſtator's Life-time, leaving Iflue 
the Defendant Margaret Wright, who was 
born after the Will made, and before the Teſ- 
tator's death, that ſhe died afterwards without 
Iſſue, that the Defendant M. V. is Heir at 
Law to Edward Bajil, that upon the Teſtator's 
Death he entered and was ſeiſed prout, Oc. 
that Richard Wood, the Leſſor of the Plaintiff, 
is Brother and Heir to the Teſtator, and en- 
tered upon the Defendant's Poſſeſſion, and be- 
ing ſeiſed preut, &c. made a Leaſe to the 
Plaintiff who was poſſeſſed till the Defendant 
entered upon him, &c. Sed utrum ſuper totam 
materiam, &c. 


Serjeant Pengelly for the Plaintiff, That upon 


the Words of the Will here is a Limitation in 


Tail to E. B. Remainder in Tail to S. V. Re- 
mainder in Fee to the Heirs of E. B. that 
the Defendant is Iſſue of S. V. and Heir ge- 
neral of E. B. and S. W. dying after the Will 
and in the Life- time of the Teſtator, the 
Queſtion would be whether the Defendant 
could take by either of the Titles. 


N 3 He 


Baſil © 


181 


182 


Reports in the King's Bench, &c. 


He inſiſted that a Will muſt be conſidered 
under the Statute of H. 8. as a Conveyance, 
and that there muſt be a Donee in eſſe at the 


Time the Limitation is to take Effect, other- 
wile it would be void. 


When the firſt Deviſee dies, the Iflue or 
Heir (as the Limitation is) cannot take, be- 
cauſe there are no Words to give them an 
immediate Intereſt, but only in Conſequence 
of the Anceſtor's Eſtate ; if the Anceſtor had 
ever taken, it would have been in his Power 
to diſpoſe of it, and thereby prevent any 
Thing coming down to the Heir ; but if he 


did not, then the Heirs would have it by 


Iſſue a Word 
of Limitation 
in a Will. 


Deſcent. 


That is no more than a Deviſe to a Man 
and the Heirs of his Body begotten, which 


only derives the Eſtate over to them as inclu- 
ded in him. 


That this is an intire Limitation, and the 
Word {ue or Heirs cannot be ſeparated from 
the firſt Taker, if he had ever taken they 
would not have been ſeparated, becauſe that 
would have leſſened his Eſtate, and made him 
only Tenant for Life, and the Words mult 
have the ſame Conſtruction ſtill, 


He cited Cafes to prove that theſe are 
Words of Limitation only, and the Iflue or 
Heirs could not take but through the Anceſ- 
tor, Plowd. 244, 245. Brett and Rigden's 
Caſe, Rep. 105. Shelly's Caſe 155. Record of 


Chedde's Caſe, Cro. Car. 2 58. Carter 2, 4, 5, 6. 


Cro. 
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Cro. Eliz. 343. Palmer 556. Vent. 341. 
2 Lev. 243, 244, That a Limitation to a 
Man and his Heirs generally as to the In- 
tireneſs of the Limitation. 


Sir Peter King contra : That Edward Baſil, 
Rector of Dotoderbam, and E. B. afterwards 
named, are different Perſons for any Thing 
found by the Verdict, and if ſo, there is an 
Eſtate in Fee ſtanding out in E. B. Rector of 
P. againſt the Plaintiff's Title. 


That the Defendant M. W. was living at 
the Time of making the Will, and by force 
of the Word Iſſue, which is the ſame as Chil- 
aren, ſhall take by Purchaſe as Jointenant 


with Margaret and Suſan, for they could not 
take a Joint Eſtate Tail. 


That the Court will make this Conſtruction 


rather than that the Will ſhould have no Ef- 
fect. Vent. 258. 


But in Caſe the Defendant could not take 
as Iſſue of S. /. yet ſhe might take as Heir 
general, 10 E. 13. and that in this Caſe the 
Heirs of E. B. are not Words of Limitation, 


but Purchaſe. Regularly where the Anceſtor 


takes an Eſtate, and an Eſtate is given by 


the ſame Conveyance to the Heirs, they are 


Words of Limitation, but where an Eſtate is 
given to the Anceſtor, and other Eſtates in- 
tervene, and then it is given to the Heir of 
that Anceſtor, if thoſe Eſtates do not deter- 
mine in the Life of the Anceſtor, the Heirs 
may take by Purchaſe. 2 Roll, Abr. 418. 

N 4 Since 
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Limitation in 
a Will not 
different from 
Deed where 
proper legal 
Words are 
uſed. 

2 Saund. 388. 


Reports in the King's Bench, &c. 


Since the general Rule of Law cannot take 
Place here, ſuch Conſtruction is to be made 
as may ſupport the Intent, Carter 4. 


Pangelly (Replication): That of 2 Ed. Ba- 


ſils not to be preſumed, the firſt Part of the 


Deviſe is only a general Direction, which is 
more particularly explained and declared at- 
terwards. 


Sir Peter's Argument would overthrow the 
Caſe of Breit and Rigden, and all the other 
Caſes, which notwithſtanding he admits. 


Here are proper Words of a Limitation 
in Tail at Common Law uſed, and that was 
the Teſtator's Intent, therefore they ſhall be 
ſo taken in a Will; it is not to Heir for Life, 
and then to iſſue, but an entire Limitation, 
which is the ſtrongeſt Caſe poſſible. 9 Co. 
127. King and Malling, 2 Lev. 2. Roll. Abr. 
539. Pl. 4. Suſan Wright and Margaret Baſil, 
would have taken a joint Eſtate for Life, 
with ſeveral Inheritances, | 


The Caſe in 2 Roll. Abr. 418. was an ex- 
preſs Contingency, but you cannot make a 
contingent Remainder by any Thing ſuble- 


quent which was not contingent at firſt, and 
here was no Contingency in this Cale. 


Parker Chief Juſtice; The Conſttruction 
Sir Peter King ſeems to contend for is this, 
that the Intention of the Teſtator was to give 
tne Lands to S. V. for Life, and after his 
Death, then to his Iſſue, but when the Eſtate 


never 
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never veſts in the Anceſtor, then by Operation 
of Law thoſe two Eſtates never veſt in the 
Anceſtor, that Operation of Law cannot take 
Place, and therefore the Intention ſhall be 
preſerved, and the Iſſue taken as Purchaſers. 


Ulterius confilium prox* Termino, 


Jones v. Givi. 


E Phbito tranſer* ſuper coſum, Ec. Tn Ter? 10 Mod. 148, 
Jin. 11 Anne, B. R. Rot. 326. Salt 
alk. 15. 
Parker Chief Juſtice delivered the Opinion 
of the Court. | 


The Plaintiff declares that whereas he is, Action upon 
and hitherto all his Life has been a good Man, the Caſe for 
who obſerved and kept the Laws, and living oo as 
honeſtly gained the Love of all his Neigh- to be indicted 
bours legitimè exercendo the Faculty of a Bad- lies as well for 
ger of Corn and Grain, the Defendant pr.e- Damage by 
miſſor non ignarus, ſed machinans et malicioſe rn "ea Bad 
intendens to deprive him of his happy Eſtate, Impriſonment, 
to bring him into Trouble, and cauſe him tot hough the In- 
ſpend great Sums of Money, at the General dictmentbe in- 
Quarter-Seſſions held at Monmouth for the e 4 
Town of M. 15 Ofober, 10 Anne, falſe ep. 8 
malicioſe indiftari procuravit et cauſavit de eo galk. rg. 
quod ipſe 1 Auguſti 10 Anne, and divers other 
Times, Sc. exercuiſſet et occupaviſſet facultat* 
emptor* et venditor* frumenti et grani, Anglice 
the Faculty of a Badger of Corn and Grain, 
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the ſame Jobn at any Quarter-Seſſions of the 
Peace before the Juſtices of the Peace of the 
County of Monmouth aforeſaid, ad faculta?” ill 
non admiſſ* vel afſignat* (that is not licenſed) 
contra pacem et contra formam Statuti, which. 
Indictment the Queen for certain Caufes cauſed 
to come before herſelf to be determined, c. 
where the now Plaintiff pleaded Not guilty, 
and the Iſſue was thereupon joined, Et zaliter 
ſuperinde proceſſ* fuit quod ad 15 Paſ. hoc 


Termino frefat? the Plaintiff per Cur* hic de 


premiſſis acquieta!” fuit, quorum pramiſſer” pre- 
zextu the Plaintiff non ſolum in bono et felic: 
ſtatu ſuo præd' magnopere læſus et deterioratus 
exiſtit, verum etiam magnas denariorum ſummas 
et labor? in defenſione et exoneratione ſui igſius in 
Bac parte expendere et erogare coactus et compul- 
ſus fuit, to his Damage of 100 l. 


The Defendant demurs, and has inſiſted or: 


ſeveral Exceptions to the Declaration, and upon 
one Point of Law. 


The Exceptions to the Declarations are 


four. 


t. Exception is what he has aſſigned as one 
Cauſe of Demurrer, that it is not alledged 
that the Indictment was procured by the De- 
fendant to be exhibited ſine aliqua rationabili 
cauſa. | 


2, Exception, it 1s not averred that the 
Plaintiff was licenſed, which is likewiſe ſhewn 
for Cauſe of Demurrer. 


3. Excep- 
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3. Exception, it appears not that he has 
been acquitted of the Fact by Verdict, but 


the Indictment might be quaſhed, and he 
ſhould have ſaid not only that he was acquzieta- 


lus, but that he was /egitimo modo acquietatus, 
or ſecundum legis curſum, which imports an 


Acquittal by Verdict, as appears F. N. B. 
114. G. 


4. Exception, That as this Declaration is, 
here appears probable Cauſe, for he has al- 
ledged that he uſed the Faculty of a Badger, 
which is all the affirmative Part of the Indict- 


ment, and he having Licence muſt be ſhewn 
on che Defendant's Part. 


The Point of Law inſiſted on is, 


That this Indictment is inſufficient, and no 
Judgment could be given upon it againſt the 
now Plaintiff, and therefore the Action ground- 
ed upon it is not maintainable. Of the ſeveral 
Points, the Matter of Law and this firſt Ex- 
ception to the Declaration deſerve the moſt 
Conſideration, but however I will take them 
in the Order they are ſtated. 


As to the Declaration ad primam, I do 
agree, it is a Circumſtance neceſſary to the 
maintaining of this Action, that the Indict- 
ment was preferred without Cauſe. 


For if there were what is uſually called a 
probable Cauſe, nay if there be a fair and 
reaſonable Account given how a Complaint 
came to be made to a Magiſtrate, which 47 

duce 
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duced an Inditment, though it fall ſhort of 
Probability of Guilt in the Party accuſed, this 
Action will not lie. M. 5 Jac. B. R. Cox v. 
Wirral, Cro. Fac. 193. pl. 19. Zelv. 105. Roll. 
Abr. 113. (Q) pl. 2. Action for maliciouſly 
preferring againſt the now Plaintiff an Indict- 
ment for the Rape of one A. an Infant, where- 


upon he was arraigned and acquitted, the De- 
fendant pleads that A. was his Daughter of the 


Age of eight Years, and came to him with 
Tears, complained that the Plaintiff had ra- 
viſhed her; that thereupon he immediately 
complained to a Juſtice of the Peace and car- 
ried her with him, that the Juſtice ſent for 
the Plaintiff, and upon Examination of the 
Cauſe bound the Plaintiff to appear at the 
next Aſſizes, and the Defendant to proſecute 
him; whereupon the Defendant went to the 
Aſſizes, and to fave his Recognizance prefer- 
red an Indictment of Rape againſt the Plain- 
tiff, which was found, that he carried his 
Daughter to the Aſſizes to give Evidence prout 
ei bene licuii. 


In this Caſe though there was no Averment 
that any Rape was committed, and it muſt be 
underſtood as Rolle in expreſs Terms puts it, 
that none was committed. 


Though it would not be juſt Cauſe to ar- 
reſt a Man for Felony without an Averment 
that a Felony was committed. 


Though, as Mr. Juſtice Crook's Opinion was, 
the Father ſeemed too credulous to cauſe a 
Bill of Indictment to be preferred upon the 

Com- 


Reports in the King's Bench, &c. 


Complaint of ſo ſmall a Girl. Yet the Juſti- 
fication was held good. | 


For the Defendant ſhews how by Degrees 
lawful and juſtifiable he came to exhibir the 
Indictment. 


1. That it was a Complaint of his Daugh- 
ter, whom Narure forces him to Pity, and 


Tenderneſs of Age frees from Suſpicion of 
Malice. 


2. He hereupon bruits it not abroad, but 
applies in a Courſe of Juſtice, and a Father 
could do no leſs. 


3. He then prefers an Indictment for Safe- 
ty of his Recognizance, 


4. The Crime complained of is what is 
uſually committed in Secret, and on Com- 
plaint of his Daughter, though it be but Con- 
jecture, he might well exhibit Complaint to a 
Juſtice; ſo that I hold this Action is not 
maintainable, but where there is no Probabi- 
lity of Guilt, nor reaſonable Cauſe, nor honeſt 
Occaſion of Complaint, but yet, though this 
muſt be the Caſe ro maintain the Action, it is 
not neceſſary to be expreſly alledged in the 
Declaration, nor need the Plaintiff uſe the 


Words /ine probabili cauſa or fine rationabili 


cauſa. 


1. There are no Authorities cited that theſe 
Words are neceſſary. 
| 2. Multi- 
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2. Multitude of Precedents are without it, 
I believe far the greateſt Number, unleſs it be 
thought that the common Preamble of the 
Plaintiff's good Behaviour and Innocence, 


and then going on with præmiſſor non ignar* 
import 1t, 


1. That it is not neceſſary to be proved, 
and neither to be alledged. 


2. It 1s here, 


But Thirdly, The true and full Anſwer is 
that which was given at the Bar, that the 
Word malicio/ſe imports all that and more, 
and is the proper and legal Term to ex- 
prels it by. | 


I cannot ſay but at firſt Sight this may ap- 
pear to be attended with ſome Difficulty. 


Malice, as is commonly ſaid, is a good 
Proſecutor, and where there is juſt Ground of 
Proſecution, Malice againſt the Perſon is of- 
ten the true Cauſe of laying hold of it, and 
yet is not made the Ground of an Action, 


To this I ſay, that this is not the Meaning 
of the Word malicio/e in its proper or legal 
Senſe, which the Words Malice, malicious, or 
maliciouſly, bear in Common Speech. Malice 
in common Acceptation is a Deſire of Re- 
venge, or a ſettled Anger againſt a particular 
Perſon, and in like Manner the Words mali- 
cious and maiiciouſly are applied; this is by the 
vulgar Uſe of the Words in Engliſh, 


But 


Reports in the King's Bench, &c. 


But is not the legal Senſe, taking them as 
Law Terms, nor the proper Senſe as they are 
Latin Words. 


Malitia is the Abſtract of Malice, there it 


imports directly Wickedneſs, and is the Cir- 


cumſtance of an ill Action, which cuts off all 
Excuſes. 


A Man may do an ill Thing ignorantly, 
which may be an Excuſe or raſhly, which is an 
Alleviation, or wickedly, which is not excuſe- 
able. Malitia, according to its Etymology 
ſpeaks the laſt ; amongſt the Romans it im- 
ported a Mixture of Fraud and of that which 
is oppoſite to Simplicity and Honeſty, and ſo 
it does in the Civil Law. 


Cicero has a Diſtinction of it in his third 
Book, De Nat. Deorum, No 30. Of the Di- 
viſions in the Edition of Grietor, which are 
preſerved in ſome other Editions, where he 


| lays ff rationem bominibus dii dederunt, malitia 


dederunt, eſt enim malitia verſuta et fallax no- 


cendi ratio. 


But without multiplying Paſſages I will 
juſt mention thoſe, where the Word is fo 
uſed as it is impoſſible to ſuit with that Senſe, 
which the Exgliſb Word Malice now as with 


us in Common Parlance. 


r. The firſt is Cicero de officiis, Lib. 3. 
No 18. . 


Se He 


191 


192 


Reports in the King's Bench, &c. 


He ſpeaks of ſome who had unduly ob- 
tained a Will in Greece, wherein (to ſucceed 
the better) they had named ſome of the moſt 
powerful Men at Rome Heirs, with whom 
they believed it to be Fraud, yet not having 
been privy to it, though they might take Ad- 
vantage of the Hardſhip thus given, he ex- 
preſſing the Diſlike of this has theſe Words. 


Mihi quidem etiam vere heredilates non ho- 
neſte videntur, fi ſint maliciis, blanditits, offict- 
orum non veritate ſed fimulatione queſite. 


2. The Second in the Civil Law, there i: 
has much the ſame Import as Dolus malus, 
Dig' Lit 2. Tit, 13. Lex 8. ubi exigitur ar- 
gentarius raliones edere cum dolo malo 
non exbbet, and then it explains where and 
what not giving an Account ſhall be ſaid 
Dolo malo non edit, et qui malicioſè edit, et qui 
in toto non edit, that is that Caſhier is guilty of 
Dolus malus in not giving his Accounts, both 


who giyes them maliciouſly, and conceals 
Part. 


3. The third Thing is one of our own 
Acts of Parliament, and that is Sat. 25 H. 
8. c. 3. for taking away Clergy in certain 
Caſes, and runs thus: Every Perſon that is 
and ſhall be hereafter indicted of Petit Trea- 
ſon, &c. and thereupon arraigned and ſtand 
muce of Malice or froward Mind, or Chal- 
lenge peremptory aboye twenty, Sc. ſhall lolz 
the Bencfit of his Clergy, | 


Where 
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Where it is not poſſible co underſtand Ma- 
lice in any Senſe, that has the leaſt Relation 
to the vulgar Notion of Malice, for here is 
no Anger or Deſire of Revenge againſt ano- 
ther, but an Evidence to prevent his own 
Condemnation ; but it being in Defiance of 
the publick Juſtice, it is ſaid to be of Malice, 
or, as that ſeems to be explained by the nexc 

ord, of the froward Mind, and plainly ſtands 
in Oppoſition to ſuch Caſe where ſome juſt 
Cauſe can be affigned, as that it proceeded 
from Madneſs, Diſtemper, or other Diſabili- 
ties, which in our Books are called the Acts 
of God, otherwiſe, it is Wickedneſs and Fro- 
wardneſs of Mind, refuſing to ſubmit to the 


| Court of Juſtice, which is called Malice. 


In ſhort Malice and maliciouſly I take to be 
Terms of Law which in the legal Senſe al- 
ways exclude a juſt Cauſe. 


So in Caſe of Murder, the Statutes take 
away Clergy in caſe of wilful Murder of Ma- 
lice prepenſe, where wilful ſtands in Oppoſi- 
tion to accidental, and of Malice to Cales of 
reaſonable Provocation, ſuch as might move 


an honeſt and good Man; and the Court, 


and not the Jury, have ever determined of 


Malice. And the Queſtion has always been 


with or without Cauſe or Excuſe, and there- 
fore that which is only Malice implied by the 
Law, perhaps would be expreſſed more intel - 
ligibly, at leaſt more familiarly, if it were 
called Malice in a legal Senſe. 
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So that Weſtminſter 2. c. 12. which pro- 
vides Remedy upon Acquittals in malicious 
Appeals, which begins Quia multi per malitiam 
volentes alios gravare procurant falſa appella 
feeri de, homicidiis, My Lord Coke in his Com- 
ment, 2 Iuſt. 384. on the Words per mali- 
tiam ſays, if one be appealed of Murder, and 
it be found by Verdict that he killed him 
fe defendendo, this ſhall not be faid to be per 
malitiam, becauſe he had a juſt Cauſe, 


Therefore, when it is here e to be 
falſe and malicious, to add after it fine probabili 
cauſd would be but Tautology. 


And therefore in Conſpiracy for falſly and 
maliciouſly indicting a Man, it is never laid to 
be ſine rationabili or probabili cauſa, and yet a 
reaſonable Cauſe is as much an Excuſe there, 
as in an Action upon the Caſe. 22 Af. 77. 


And Stamford, who is agreed to be a very 
judicious Author, in his Pleas of the Crown 
172. ſays, he who is charged in Conſpiracy 
muſt be charged, that he did falſely — ma- 
liciouſly without good or rightful Foundation, 
where the laſt Words are only explanatory of 
what he underſtood the Word maliciouſiy to 
import, for he well knew the Words without 
am good or rigbiful Foundation never were 
uſed in any Declaration for Conſpiracy, nor 
indeed were proper for a Declaration being 
Metaphorical; and theſe Obervations will ſerve 
to explain ſeveral Books which were objected, 
which uſe the like Expreſſions, ſpeaking of 

Actions 
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Actions upon the Caſe, intending only to 
declare more eſpecially what is included in the 
Word malicioſe, which therefore I ſhall not 
take particular Notice of, 


Objected, Low v. Berdmore, Lev. 169. 
Paſ. 17 Car. 2. B. R. in other Books 
Hob. 881. Raym. 135, Sid. 261, Decla- 
ration that the Plaintiff falſe et malicioſe indict- 
ed the Plaintiff of a Reſcue; ſome of the 
Books add Sciens that he was not. 


t. Agreed firſt, where one is indicted for a 
bare Treſpaſs, Action will not lie; where the 
Matter of the Indictment is ſcandalous, or is to 
be puniſhed with corporal Puniſhment, it will. 


2. That if the Count were only falſe et ma- 
lictoſe, the Action would not lie, but if ſpe- 
cially averred quod ſcienter fecit, ſciens that it 
was falſe, and purpoſely to draw him into 
Trouble and put him to Expence, perhaps it 
would be maintainable. * 


1. Reſp. The Queſtion in this Caſe turns 
not on the probable Cauſe, but upon Sciens 
the contrary of which there is no Colour to 
make neceſſary to ſupport an Action. 


2. They doubted whether that Aggravation 
Sciens would ſupport an Action for a ſalſe and 
malicious Indictment for a Reſcue, becauſe it 
was not a Matter ſcandalous. , 


But ſince Savill's and Robert's Caſe, the Ex- 
pence upon an Indictment for a Reſcue is as 
O 2 good 
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good a Ground for an Action on the Caſe, as 


the Slander upon an Indictment for a Matter 
{candalous. 


Objected, Some other Caſes which relate 


to Actions upon the Caſe for falſe and malici- 
ous Actions. 


Reſp. Perhaps my Obſervation on Stamford 


might afford an Anſwer to ſuch as have been 


cited. 


But I chooſe to ſay there is a great Diffe- 
rence between the two Cafes, 


1. Becauſe the Demand of Right or Sa- 


tisfaction is more favoured than the Bringing 


to Puniſhment, 


An Action is to recover his Right, or Satis- 
faction for it, perhaps his Subſiſtence. 


An Indictment does himſelf no good, only 
puniſhes another, and there 1s a Caſe which 
goes ſo far as to ſay, that to indict for a Com- 
mon Treſpaſs for which a Civil Action will 
lie, is Malice apparent. 


Paſ. 30 Car. 2. c. B. 2 Mod. 306. Lord 
Chief Juſtice Norih not named. 


And it is obſervable, that in Actions of 
Conſpiracy, in Caſes of Appeals, the Plaintiffs 
in Appeals never were made Defendants, but 
in Caſe of Judgments 11: Proicutors for the 
moſt part were. 


> Becauſe 
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2. Becauſe if the Action is falſe, the Plain- 
tiff is by Law amerced, and the Defendant 
to have Coſts, 


And therefore my Lord Chief Juſtice Holt, 
in his excellent Argument in Savill and Roberts, 
Mich. 10 V. 3. where he fully ſtates the 
Difference between the two Caſes, ſaid that in 
Caſe for a malicious Action the Plaintiff muſt 
ſhew ſpecial matter which ſhews Malice, for elſe 
an Action, being the Plaintiff's ſeeking and 
demanding Advantage to himſelf, carrys in it, 
1. A fair and honeſt Cauſe, unleſs the Reco- 
very be utterly hopeleſs, and the Suit without 
ſome other Deſign, which therefore muſt be 
ſpecially ſhewn, 


Ad ſecundam Exceptionem. 
1. It is not neceſſary nor proper. 


The Fact has been tried, and the Plaintiff 
found Not guilty by Verdict, which diſtin- 
guiſhes this from all the Caſes cited. 


He has ſaid that he did Pitimo modo uſe the 
Faculty of a Badger, and few of the Prece- 
dents go farther, | 


Objection: Caſe againſt an Attorney 
for falſly and deceitfully entering Satis- 
faction upon a Judgment obtained by the 
3: U ſhould aver that he was not fatis» 
__ Sa 
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Reſp. Elſe it is no Damage; beſides ſatisfied 


or not ſatisfied i is totally indifferent. 
Ad quartam Exceptionem, 


-x. The true Point of this Accuſation was 


not the bare uſing the Faculty of a Badger, 
but che uſing it unlicenſed. 


Juſt as if an Officer, who ought to take 
the Oaths and Teſt, neglects to do it, he is 
puniſhable not as exerciling the Office, but as 
exerciſing it unqualified ; and if any one ſhould 
falſiy proſecute an Officer for exerciſing an 
Office not having taken the Oath, would it be 
allowable for an Excuſe, and a reaſonable Cauſe 


for his Proſecution, that the Party was an 
Officer? 


That is to FT that all the Officers in Eng- 
land without Diſtinction may be reaſonably 
proſecuted for not having qualified themſelves; 


the Caſe is the ſame of all the Badgers in 
England. 


2, He does not only ſay that he uſed the 
Faculty, but he uſed A Pitimo modo, which 
cannot be a juſt Cauſe for Proſecution. 


Ad tertiam, acquietat' imports an Acquictsl 
by Verdict. | 7755 


And the Difference in Fitz. is not between 
acguietatus fuit and quietus receſſit, the one 
importing an Acquittal which is only by Ver- 

dict, 
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dict, and the other a Diſmiſſion, as in the 
Cafe there, upon a Nonſuit in Appeal. 


Where by the Way may be obſerved by 
the Nonſuit in Appeal, whereby the Proſecu- 
tion was at an End, was as good a Ground 
for an Action of Conſpiracy as an Acquitral 
by Verdict, but of that more in its proper 
Place. 


But if any Difference between acquretatus 
generally, et debito modo or Pitimo modo acquie- 


talus, it will not be that the one is acquitted 


by Verdict, the other without Verdict ; but that 
the latter is an Acquittal where the Juriſdic- 
tion was proper, the Judment good, and every 
Thing Pitimo modo, fo that the Acquittal may 
be pleaded ro a new Proſecution; the other 
an Acquittal by Verdict from that Charge 
tell quell, and in that Senſe I take it here, and 
it is, ſo taken in many Books, and that is 
enough as will appear preſently. 


As to the Point in Law. 


The Indictment of the now Plaintiff being 
plainly inſufficient, ſo that no Judgment 
could be given againſt him upon it, the Que- 
ſtion is, whether this Action for maliciouſſy 

preferring it be now maintainable ? 


The Strength of the Objection, that the 


Action doth not lie, is contained in theſe 


fix Propoſitions, where an Indictment is in- 
ſuffcient. 8 


O 4 1. The 
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1. The Acquittal thereupon is not ſuch a 
legal and perfect Acquittal of the Crime char. 
oed, as will intitle the Party to plead auter- 


feits acquit, i Caſe he he after»ards regularly 


proſecuted for the ſame Crime, 


2. That Confpiracy lay not for a malicious 
Indictment, unleſs there were ſuch an Ac- 
quittal as the Party might plead auterforts 
acquit, 


3. That Conſpiracy lies not for a malicious 
Indictment, if the Judgment were nought. 
The firſt of theſe is certainly Right, the 
other two I ſhall not now controvert, but the 
Queſtion will turn upon the other three. 


4. By Parity of Reaſon there muſt be a 
ſufficient Indictment, and a compleat Acquittal 
of the Crime, which the Party may plead to 
maintain an Action upon the Caſe for a falſe 
and malicious Indictment. 


So is Hunt and Luce exprefly, which I ſhall 


afterwards tell at large. 


5. That at leaſt this holds where a Matter 
is not ſlanderous, and the Diſtinction between 
Indictmens for Matters ſlanderous, and Indict- 


ments for Treſpaſs or other Offences not 


ſlanderous, was contained in the Reſolution 
given in Savill and Roberts. 


6. That in this Caſe the Party could not 
de hurt, he was never in Danger upon this 


Indict - 
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Indictment, becauſe Judgment could not have 
been given againſt him cho? he had been found 
Guilty, and therefore he ſhall not maintain 
this Action, 


In order to remove theſe Difficulties I ſhall 
ſhew, 


1. That the Sufficiency or Inſufficiency of 
the Inditment is not at all material for the 
Support of this Action. 


2. That the Arguments by Parity of Rea- 
ſon, from the Caſe of an Action of Conſpi- 
racy, conclude nothing here, nor need there 
be an Acquittal of the Crime, though 
there ought to be an End of the Proſe- 
cution. a 


3. That there is no Reaſon for a Diſtinc- 
tion upon the Matter of the Judgment, where 


it is ſcandalous and where not. 


4. That the Party's not being in Danger of 
2 Judgment againſt him is not material. 


1. That the Sufficiency or Inſufficiency of 
the Judgment is not at all material for the 
Support of the Action, 2 55 


The true Grounds of theſe Sort of Actions 
are on the Plaintiff's Side, his Innocence and 
the Damages ſuſtained by him through a falſe 
Accuſation; on the Defendant's Side, that this 
was not an honeſt Proſecution of Juſtice, and 
a bare Miſtake; but it was done in down- 
| right 
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right Malice, i. e. merely wickedly and with- 
out any Cauſe. The Damage that a Man 


may ſuſtain by a falſe Accuſation | is of three 
Sorts. 


1. In his Perſon. Impriſonment. 
2. In his Fame. Scandal. 


3. In his Property, xpence. 


And any one of theſe three Sorts of Da- 
mage, without any one of the other, is ſuf- 
ficient to intitle the Plaintiff to his Action. 
This was ſolemnly reſolved in M. 10 V. 3. 
B. R. Savill v. Roberis, it was an Action up- 


on the Caſe brought in C. B. for a malicious 


Indictment for a Riot, and Judgment given 
there for the Plaintiff Roberts; whereupon 
Savill the Defendant in the original Caſe 
brought a Writ of Error, and the Caſe turn- 
ed ſingly upon this, whether in caſe there 
was no Impriſonment, and the Matter was not 
ſcandalous, the Plaintiff could yet maintain 
the Action for the Expence he was put to in 
his Defence; there was a Point wherein there 
had been great Variety of Opinions, and ſome 
expreſs Reſolutions, that it could not maintain 
the Action, but it was adjudged both in C. B. 
and B. R. that the Action lay; and in this 
Court it was expreſly reſolved that the Gift of 
this Action was Damage. The three Species 
of Damages were diſtinguiſhed in the Manner 
T have here mentioned ; and reſolved that the 
Plaintiff was as well intitled to recover Satisfac- 
tion for the leaſt Sort of Damage in his Pro- 
perty by the Expence, as for either of the 
other two. And my Lord Chief Juſtice mm 
. who 
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who delivered the Opinion of the Court, 
founded it upon ſuch clear and ſolid Reaſons, 
that I believe it can never more be drawn in 
Queſtion ; the Conſequence ſeems plain, that 
if Expence be one Species of Damage which 
the Law gives the Action to recover Satisfac- 
tion for, and there be Expence on the one 
Side, and Malice on the other, other Cir- 
cumſtances may increaſe or leſſen the Da- 
mages, but cannot bar the Action, Indeed 
in anſwering the Judgment in Chamberlin and 
Peſcott in the Exchequer Chamher, for the 
Reverſal of a Judgment in the Court * 
Reaſon whereof appears in Raym. 135. 
wargine to be directly contrary to the Re- 
ſolution in Savill and Roberts) yet Lord 
Chief Juſtice Holt ſeemed unwilling directly 
to deny the Authority of that Cale, though 
the Judgment 1n the Exchequer Chamber was 
contrary to the Judgment in this Court, and 
of ſomewhat leſs Authority, and though 
after it was given it was thought a hard Cate, 
as appears by Mr. Juſtice Twiſden, Raym. 135. 
and though he had other Authorities to op- 

ſe it, yet he choſe to diſtinguiſh it by aſ- 
e. another Reaſon which might be 
given for the Judgment, he likewiſe owned 
that Lord Chief Juſtice Bridgman's Opi- 
nion was againſt him in the main Point, 
and therefore obſerved that the Matter did 
not appear to be indictable, and fo ſeemed to 
admit that in that Caſe the Action would not 
lie, tho? in a former Part of his Argument he 
expreſly held that the Action would lie where 
there was Scandal, though the Indictment was 
nought, or Jenoramus returned, 


I am 


203 


204 


Reports in the King's Bench, &c. 


T am apt to think that his Deſire to ſhew 
all the Regard he could to ſo conſiderable an 
Authority made him glad to take an Exception 
which he found to have been allowed, where- 
by to diſtinguiſh it, yet as it was not any Part 
in Caſe of Savill and Roberts, it is poſſible 
he had not particularly and diſtinctly confi- 
dered it, but took it as he found it; tho? it 
was at that Time taken Notice of at the Bar, 
and conſidered as being hardly reconcileable 
to the Grounds he went upon in that Cauſe; 
for if Damage were the Giſt of the Action, 
and Expence a Species of Damage, as proper 
to maintain the Action as Scandal, why 
ſhould not the Action lie for a malicious In- 


dictment though inſufficient, if it occaſioned 


Expence, as well as if it had only occaſioned 
Scandal 2 The Caſes difter in nothing but the 
Species of the Damage which he ſuſtains, 
which in the one Caſe is in his Fame; and in 
the other in his Property; and the whole 
Queſtion of that Caſe was whether there were 
any Difference between the one Species and 
the other, as to ſupporting the Action. 


I own, the Deference I have to the Judg- 


ment of that very great Man, and the Re- 
flection that many of the Caſes of inſufficient 
Indictments are of matter ſcandalous, had 
made me think it in a Manner for granted, 
but where the Matter was not capital nor 
ſcandalous, and the Action would not lie, if 
the Indictment were inſufficient, | 


But now that the Cauſe here turns upon it, 


I am of Opinion upon great Conſideration of 
the 
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the Caſe, that, upon the Grounds of this Sort 
of Action already laid down, there is no 
Ground to make a Diſt inction between a good 
Indictment and a bad one, whether we conſi- 
der the Matter with Relation to the Plaintiff 
or Defendant. 


That which intitles the Plaintiff to his 
Action in cafe the Indictment be good, is the 
Damage ſuſtained by him, which he is to re- 
cover Satisfaction for. 


Is not the Impriſonment, the Scandal, Vex- 
ation and Expence, as grievous, as oppreſſive 
and as fit to have Reparation made for it, 
when it is occaſioned by a Groundleſs bad 


Indictment, as well as by a Groundleſs 
good one ? 


But the two Species of Damage by Impri- 
ſonment and Scandal ſeem to be given up; 
let us ſeparately conſider the third Species, 
that of Expence. 


| There is no Difference as to the Plaintiff 
between the Expence upon a good Indictment 
and upon a bad one. 


I. If he goes on to Trial, and is acquitted 
by Verdict, his Expence is exactly the ſame 
as if it had been good, and he as juſtly intitled 
to demand Satisfaction of him who unjuſtly, 
maliciouſly and wickedly occaſioned it. 


Indeed it limited in Savi!l and Roberts 
upon the Occaſion I have mentioned, that = 
the 
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Caſes. 


Reports in the K. ing's Bench, &c. 


the Party were actually put to charge in try- 
ing it, he did not need, for the Judgment 
being nought he could not be hurt by it, and 


if that be really ſo, it may go a great way in 
this Matter. 


But how muſt he avoid it? 


Not by ſtaying at Home and flighting it, 
for if he does not take care to appear, he 
will be arreſted upon a Capias, and if he 


does appear, he enters into Recognizance to 
traverſe and try it. I know not but of two 


Expedients z either to quaſh it, or demur to it. 
2. If he apply to quaſh, 


1. This is ex gratia. 


Not to be relied on as a ſure Agreement 
that he need not try ir, for the Court may re- 


fuſe ro quaſh it, and then I may be forced to 
try it. | 


Great Contempts, & Aﬀronting Magiſtrates. 


\ Gre Great Violence and ane. 
Highway er al, ] Of great Concern to Publick. 


The Court will not quaſh. 


2. Before he can quaſh, of Neceſſity muſt 
Appear. | 


NN of 5 . 
viſe with Counſel 2 
Move the Court, a ich is an Expenct, 
3. If he demur, he muſt 

Appear, 

Take Copy, 

Advice, 

Argue by Counſel, unleſs very plain. 


2. Will 


Reports in the King's Bench, &c. 


2. Will probably, if difficult, remove it by 
Certiorari. 


Hard to oblige a man to confeſs it by De- 
murxer, and truſt to a Point of Law when the 


Matter of fact is with him, contrary to Lord 
Cołe's Advice. 


So that of theſe two Expedients to avoid the 


Expence of a Trial, the firſt is not always in 
a man's Choice. 


But both neceſſary to require ſome Expence, | 


fo that tho” a man be not at the Expence of 


a trial, yet ſome Expence, that is, ſome Da- 
mage 1s neceſlary. 


1. The Difference of a Quantum is merely 
accidental ; the Fault may be, 


| Plain, 
Ver 71 Doubtful. 


And tho? in a plain Cafe the Charge of a 
Demurrer be leſs than that of a Trial, 


Yet in a difficult Caſe the Expence of Argu- 
ing a Demurrer, of bringing a Certiorari and 


arguing a Demurrer, may be more than the 
Expence of a Trial. 


2, The Quantum of the Damages is not to 
the Point; he that hath Damages wrongful- 


ly, be it great or ſmall, is intitled to Repa- 
ration, 


In 
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In Carlion and Mills, 1 Cro. 22 312. 

An Action of the Caſe was brought for a ma- 

licious Citation into the Eccleſiaſtical Court, 

for Fame of Incontinency, and tho? the Party 

was diſcharged upon his own Anſwer, yet the 
Action was maintainable. 


But this cannot be more clearly ſtated, 
than it is in an old Book which directly comes 
up likewiſe to another Point of this Caſe, as 
to the Danger ; and therefore I ſhall cite it 
at large, „„ | 


Paſ. 3 Ed. 3. 19. pl. 34. 


Conſpiracy by one who was indicted for a 
common Treſpaſs and acquitted; it was ob- 
jected that the Writ of Conſpiracy is given 
only in Caſe where the party is indicted of 
Felony, whereof if he was attainted, he 
ſhould loſe Life and Member. Judgment of 
the Writ, Scroop; the Party is equally dama- 
ged by Impriſonment 1n caſe , an Indict- 
ment of Treſpaſs, as of Felony, only he is not 
in ſo great Danger in the one Caſe as in the 
other, but we are not of Opinion to abate 
the Writ becauſe the Miſchiet is leſs, for the 
Law wills that in every Caſe where a Man 
is Damaged he have Remedy without Regard 
to the Quantity of the Damage, 


2. As to the Defendant. 


That which expoſes him to this Action is 
x. The 


Malice and Wickednels, 


e ee WE. 7 


Reports in the King's Bench, &c. 


+1, The Malice is not a Jot the leſs, nor 
the more excuſable, becauſe the Indictment is 
bad, that the Matter wherein he has ſhewn 
his Malice was not indictable, (but rather an 
Aggravation) as was argued in Point of Juriſ- 
diction in Damon v. KRuddorke and Sherman. 
Rol. Abr. 112, 119. 


Caſe ſor malicious preſenting him in the 
Eccleſiaſtical Court for Adultery, it is not ne- 
ceſſary to aver that this Man was within the 


Juriſdiction of the Eccleſiaſtical Judge, for if 


he was not, the Vexation was the greater. 


1. The Difficulty, which ſtood moſt in the 
way of theſe actions, was the fear of diſcou- 


raging Proſecutions, and the Regard to what 
was done in a legal Courſe to bring Offen- 
ders to Puniſhment, 


Therefore the Struggle was ſtrong and 
late, where the Proſecution was by the Party 
ſuffering, and there was no Conſpiracy as 


appears. 


Knight and Jermim, Cro. Eliz. yo, 134. 
Leon, 107. Throgmortor?'s Caſe, Cro. Eliz. 563. 


Chamberlaine v. Preſcote, Raym. 135. in 
margine, the Reaſons of that Notion, and it 
has been reſolved, that requiring Satisfaction 
from thoſe who proceed out of meer Ma- 
lice and Wickedneſs without any reaſonable 
Ground, will be no Diſcouragement at 1 * 
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him who honeſtly proceeds on reafonablg 
Grounds. | 


Smith v. Cranſbam, Tones 93. 


Shall then a Proſecution on a bad Indict- 
ment be more favoured than a Proſecution on 
a good one? 


The bad Indictment equally ſerves the end 
of Malice, by putting the Party to Expence, 
but cannot ſerve the End of Publick Juſtice, 
by bringing even the Guilty to Puniſh- 
ment. 


So that it % good ſor nothing but Vex- 
ation. 15 | | 

And ſhall that ſingle Circumſtance exempt 
the malicious Proſecutor from making Satis- 
faction, that there is upon the face of the In- 
dictment no Poſſibility of doing good by 
it. 1 | | 


If this ſhould make a Difference, it ſhould 
rather be by turning it the other Way, that 
if the Purſuit of Juſtice and taking a legal 
Courſe would excuſe, yet it ſhould be only 
where the Indictment was ſufficient to anſwer 
the end of Juſtice, and if that Difference 
were then eſtabliſhed, all the Effect that it 
would have would be only to make Proſecu- 
tors more careful that their Proſecutions were 
. WOE 


On 


Reports in the King's Bench, &c. 


On the other Hand conſider, 


2. A ſmall Slip will vitiate an Indictment. 
Ic is eaſy for one that proſecutes maliciouſly, 


to make one on Purpole to Four himſelf in 
his Malice. 


1. Therefore Anſwer, 


M. 26, 27 Eliz. Bulwer v. Smith, Bulwer's 
Cale 7 R. 1. Caſe for maliciouſly proſecu- 
ting the Plaintiff to be outlawed, and arreſted 
upon a Capias; one of the Refolutions is, chat 
Error in the Proceſs ſhall not give any Advan- 
tage to him who ſued it. 


Conſpiracy upon appeal of Robbery brought 
by Bill in Franchiſe, and removed, where- 
upon che Plaintiff was nonſuited before De- 
claration, and no Judgment found, and there- 
fore the now Plaintiff was diſmiſſed without 
being arraigned. Exception was taken, that 
this Appeal not being by Writ, but by Bill, 
ought to ſet forth the Certainty of * Rob- 


bery, and not having done it, the Appeal is 


null, and there could be no Cognizance of it, 


What is the Anſwer, did this excuſe the 
Defendant ? No. 


Seroep It was from your Conſpiracy 
and Alliance, and therefore this Tort began 
in you. 


N ; In 
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In ſhort if this was allowed, it would chalk 


out a ſecure way for the Malicious to ruin 1 the 
Innocent, 


The Authority that has been cited to 


| ſupport the Diſtinction upon the Inſufficiency 


of the Judgment, was, 9 Ed. 4. 12, which 
was 1n Conſpiracy. 


Littleton argued, et non negabatur, if a man 
be indicted, and the Indictment is not ſuffici- 
ent, &c. and he takes not Advantage of it, but 
pleads Non cup. and is acquitted, and brings 
Conſpiracy, &c. the Defendant may ſhew that 
the Indictment was not ſufficient, ſo that they 


were not duly arraigned, and he ſhall have 
Advantage thereof, &c. 


And in many Books this is cited, and al- 


lowed to be Law, the other 1 is an Action upon 
che Caſe. 


M. 8 Car. B. R. Hunt v. Line, Danv. 
Abr. (P) p. 2 & 3. 


' Declared that the Defendant falſe et mali. 
cioſẽ procured him to be indicted for Deceit 
in ſelling him one Silk Stockings, and 
the words (Pair of) are omitted between one 
and Silk; on Non culp. Verdict for the Plain- 
tiff, Judgment arreſted becauſe the Indict- 


ment is not good by reaſon of the Omiſſion 
of the words (Pair of.) 


Reſolved that in Caſe in nature of Conſpi- 


racy for maliciouſly procuring one to be in- 
dicted 


Reports in the King's Bench, &c. 


dicted and proſecuted, Ec. quouſq; Ec. legi- 
timo modo acquietatus, if the Indictment be 
not good, the Action does not lye, for he was 
not legitimo modo acquietatus ; and this Action 
is all one with Conſpiracy quoad hoc, 


So that the Parity of Reaſon between Con- 
ſpiracy and Caſe guoad hoc, is the ſole ground 
of this Reſolution, | 


I have cauſed very diligent Search to be 
made for the Record of this Caſe, becauſe 
there is a manifeſt Miſtake in putting it, but 
have not been able to find it. 


And Holt C. J. in Savil and Roberts, in 
what he faid upon the Caſe before-mentioned 
of Chamberlaine and Preſcot, took Notice like- 
wiſe that ſo it was in Conſpiracy. 


So that there is no Authority but in caſe of 


Conſpiracy, or what is built thereupon, and 


if the Caſes are not the ſame quoad hoc, all 
falls ro the Ground. 


That I may therefore the better meet with 
the Strength of the Reaſoning in Hunt and 
Line, and declare my Opinion in this Caſe, I 
will in the next place ſhew, 


3dly, That the Argument a pari from the 
Action of Conſpiracy to the Action upon the 
Caſe does not hold, that they are not the ſame 
guoad hoc, | 


Wit Nor 
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Nor need there be any Acquittal of the 


Crime, tho? I think there ought to be an End 


of the Proſecucion, 


Before I enter upon > this Point I would pre- 
miſe, 1. That tho? in ſtating the Strength of 
the Objection in this Caſe, I have, to avoid 
Ambiguity, mentioned two Points in Conſpi- 
racy, which are relied upon, c. that Con- 
ſpiracy lay not for a malicious Indictment it 
the Indictment were nought, which is the 
Caſe of 9 Ed. 4. 12. 2. That it lay not un- 
tefs there was ſuch an Acquittal as that the 
Party might plead Auterfoits acquit, which 
is the Meaning of the Litimo modo acquieta?* 
in Hunt and Line, yet they are really but one 
and the ſame; for the only Reaſon aſſigned 
why Conſpiracy lay not on a bad Indictment, 
is becauſe there could not be a compleat Ac- 
quittal which the Party could plead in Bar of 
another Indictment. 


So in YVauxe's Caſe, 4 R. 45. 2 


And therefore what goes to the Point of 
Acquittal goes to the whole. | 


- 3. That in all Caſes before an Action, un- 
leſs brought for a malicious Proſecution, the 
Proſecution muſt be either determined or de- 
ſerted. 


For otherwiſe, as is rightly ſaid 2%. 119. 
the Point would come to be tried too ſoon 
and diſorderly. 
: 4. That 


Reports in the King's Bench, &c. 21% 


4, That the Determination muſt be ſuch Quzre whe- 
as does not admit a reaſonable Cauſe for the wer faid in 
Proſecution; as if a Pardon be pleaded which ©*” 
admits in ſome ſort Guilt, however is quitting 
the Vindication of Innocence, or Juſtification, 
which admits the Fact, and conſequently rea- 
ſonable Cauſe of Complaint, 


5. That if there be an Indictment which is 
bad, and upon not guilty pleaded is falſified, 
this is a good Determination of that Proſecu- 
tion, and a good Acquittal from the Indict- 


ment /eel quell. 


So that an Action upon the Caſe may be 

brought for the Malice; though if a better 

Indictment ſhould afterwards be found, the 

RY cannot plead Auterfoits acquitt in 
r. 


ä Theſe Things being premiſed for my be- 
ing underſtood, I proceed to conſider the Ar- 
gument à pari from Conſpiracy. 


1; That I think Conſpiracy the leaſt proper 
to be argued from any Action, becauſe - 
there are in it more irregular Caſes, more 
contrary Opinions, than 1n any other Action 
whatſoever, and is the Riſe of many received 
Opinions. | | 


Perhaps, if theſe Opinions now argued from 
were looked into, they would appear in a ve- 


ry indifferent View. 2. Acquittal is not in 
of the 
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the Nature of the Thing neceſfary in Con- 


Reports in the King's Bench, &c. 


ſpiracy. 


For in Appeal if the Plantiff be nonſuit 
before Declaration, and no Indictment found, 
fo that the Defendant being diſmiſſed with - 
out being arraigned, yet Conſpiracy hes. Pa. 
17 Ed. 2. 509. Objeftion was made that 
the Party may be yet attaint, and Conſpiracy 


ſhall not be faid to be of a Thing whereof he 
may be attaint. 


Reſp. You ſhall not by Poſſibility ouſt us of 
an Action, when we certainly and directly 
charge that you made fuch falſe Alliance, and 
then paſs to another Objection. P. 17 Ed. 
2, Conſp. 26. the like. 


And Reg. 134. there is a Writ where the 
Defendant in Appeal was not acquitted, but 
upon the Plaintiff's being nonſuit quietus 
receſſit. 5 

But its Neceſſity ariſes merely from the 
Form of the Writ, becauſe there is no Form of 
a Writ in the Regiſter upon Indictments which 


have quieius receſſit, but all are itimo modo 
acquietatus. 


And in Effect ſo is the Reaſon aſſigned in 
the Poulters Caſe, 9 R. 56. It is true (ſays the 
k) that Conſpiracy lies not, unleſs the 
Party be indicted et Pitimo modo acquietab'. 


for ſoare the Words of all the Writs. 
Now 
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Now this ſhews a manifeſt Diſparity. 


I. The one is a formed Action where Ac- 
quittal is neceſſary by the Form of the Writ, 
which muſt be ſtrictly purſued. 


2. An Action upon the Caſe, which al- 
lows a Latitude, and makes nothing neceſſary 
but what the Reaſon of the thing makes ſo ; 
but further, 


3. There are in the Books many Diverſities 
expreſsly ſtated between Conſpiracy and Caſe, 
and this very Point of Acquittal is one of 
them, and found upon the Reafons mentioned 


that the one is a formed Action, the other 


M. 1 Car. Smith v. Cranſhaw & al. excel- 
lently reported in Fo. 93. and is alſo report- 
ed Lutw. 79. 1. Cro. 13. 2 Bulſtr. 271. 
Roi. Adv. 112. 17. Jnr. un. 21 Fac. 
651, and which takes Notice is a new Action 
brought after that between the fame Parties. 
Palm. 315. The Action was an Action upon 
the Caſe for a falſe and malicious Proſecution 


for treaſonable Words, the Count ſets forth che 
Plaintiff's Innocence. 


That the Defendants præmiſſa ſatis ſcien' 
falſa conſpiratione inter eos preditta impoſed 
the Crime of. Treaſon upon him, cauſed him 
to be arreſted on an Indiftment for High 
Treaſon for ſpeaking treaſonable Words, to 
y be preferred at the Aſſizes, which was found. 
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Reports in the King's Bench, &e. 


and the Plantiff thereupon committed and 
detained in priſon, till bailed to appear at 
the next Aſſizes, where he appeared (and was 
acquitted) nothing being objected againſt him 
on the Part of the King per Proclamation? &c, 
debits et fecundum Leges bujus Regni Angliæ 
dimiſſ. et delibera?” ſuit; one of the Defendants 
pleaded: a ſpecial Plea, the others Non culp? : 
Atter a Verdict for the Plaintiff it was moved 
in Arreſt of Judgment, and the Exception 
was, that the Action would not lie, becauſe 
the Parties were not acquitted, but Judgment 
was given for the Plantiff; and all agreed, ſays 
Jones, that there are two Writs or Actions 
tor Conſpiracy, 1. the formal Writ in the Re- 
giſter; 2. an Action upon the Caſe ; that theſe 
Writs differ only in this, the firſt had a pre- 
ciſe Form, but it is to be framed as the Cale 

requires, conſequently in Conſpiracy, | 


1. The Party muſt be indicted and ac- 
quitted. | 


2, There muſt be a Conſpiracy. 


Therefore that Action lies not againſt one, 
for one alone cannot conſpire. 


3. It muſt be falſe and malicious, 

In an Action upon the Caſe, 

An Acquittal is not of Neceſſity, but an 
Endeavour falſe and malicioſe to indict a 


Man, whereby he is grieved by Impriſonment 
or 


Reports in the King's Bench, &c. 


or otherwiſe, though Ignoramus returned up- 
on it, is ſufficient, : 


2. If any one do, it is a good Cauſe of Ac- 
tion, but it muſt be falſe et malicioſe; this 
Caſe is the more remarkable, becauſe it was 
upon great Confideration; the Reaſon appears 
to be very accurate, bating ſome Miſtakes 
about the Original of the Writ of Confpi- 
racy. 


The Point of the Acquittal was the great 
Point in the Caſe, and which is yet more, 
this was only a Deſertion of the Profecution, 
which was not tried, nor otherwiſe at an End 
nor determined; the Difference likewiſe be- 


tween Conſpiracy and Caſe, on the Point of 


Acquittal, is expreſsly declared in the other 
Books. | 


T. 4 Fac. B. R. Marham v. Peſcod, Cro. 
EL 130. Rol. 114. 3. M. 16 Fac. B. Crank- 
ank's Caſe. 2 Kol. Rep. 49. T. 18 Jac, 
B. R. 2 Rol. Rep. 188 agreed. 


And in ſome others of theſe which I ſhall 
cite under the next Head. 


4rhly, Let us conſider that when an Indict- 
ment is preferred, there may be, and frequent- 
ly are, three Caſes, wherein there can be no 
Acquittal which can be pleaded in Bar. 


1. If the Bill be returned Ignoramus. 
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Reports in the King's Bench, &c. 


2. If it be coram non Judice, there not 
being a compleat Authority, 


3. If the Indictment be inſufficient, 
And there are many Authorities, that none 
of the Defects are any Objection to the Acti- 


on for the malicious Proſecution. 


1. Inoramus. 


Paſ. 31 Eliz. B. R. Knight v. Jerom cited 
Palm. 315. 


Mich, 5 Fac. ib. v. Lowry, Cro. Fac. 190. 


Trin. 16 Jac, ib. Payn v. Porter, Cro, 
Fac. 490. 


Mich. 5 Fac. ib. Taylor's Caſe. Palm. 5 
45. 


Mich. 20 Fac. ib. Plake's Caſe. Palm. 315. 
Paſ. 22 Ca. ib. Stile 10. 


Paſ. 21 Car. 2. ib. Sir And. Hanh, Dr. 
Burſial, Ray. 180. 


Vent. 23, 25. Keb. 486, 434. 
2, Incompetent Authority. 


Trin. 


2 


', 


if they had none, it was coram non judice, 


Reports in the King's Bench, &c. 
Jrin. 1653. B. R. Stile 372. 


Trin. 1653. B. R. Atwood v. Monger, 
Ctile 378. 9 


Stile 372. Declaration that the Defendants 
falſely and maliciouſly cauſed the Plaintiff to 
be indifted for ſtealing a Mare, and that the 
Grand Jury found it Ignoramus, after Verdict 
for the Plaintiff one of the Exceptions was, 
that all the Proceedings are expreſſed to be 
before the Judges as Commiſſioners of Gaol 
Delivery, and not Commiſſioners of Oyer and 
Terminer, which would be void if the Party 
were not in Cuſtody, Rolle: We intended it 
before them as Juſtices of Oyer and Terminer ; 
in truth 1t is not material before what Autho- 
rity he was indicted, for the Trouble the Party 
is put unto by Reaſon of the Indictment is 
the Cauſe of this Action, and not the Trial, 
the Authority is not material. 


Nor is it material, whether the Indictment 
be good or not. | 


Paſ. 1653. Atwood v. Monger, Stile 371. 


Caſe for cauſing a falſe Preſentment to be 
made againſt him before the Conſervators of 


the River Thames, for ſuffering eight Loads 
of. Earth to fall into the River Thames. After 
Verdict for the Plaintiff, Exception, 


That it appears not what Authority the 
Conſervators had to take the Preſentment, and 


and 
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Reports in the King's Bench, &c. 


and the Plaintiff could not be hurt. by it. 
Twiſden pro quer* anſwered, that the Action 
was for the Vexation, and lies though they 
had no Authority. 


| Rolle: Caſe lies for Appeal in C. B. though 
coram non judice, for the Vexation, and here 
it 1s all one whether they had Juriſdiction or 
not, they took upon them to have Authority 
to take the Preſentment, and the Plaintiff is 
prejudiced by the Vexation. 


This Caſe was cited as Law by Lord Chief 
Juſtiee Holt in Savill and Roberts, and who 
obſerved it to be not for Matter ſcandalous, 
bur for ſuffering eight Loads of Earth to fall 
into the River Thames. 


| | Thirdly, This very Caſe is ſufficient for an 
Indictment. ' 


Trin. 2 fac. B. R, Barnes v. Conſlantine, 
Cre. Jac. 32. Zelv. 46. 


In that Caſe incompetent Authority, and 
inſufficient Indictment, argued upon as the 
fame. 


Schle 371. cited at large. 


Mich. 17 Fac. B. R. 7. aylor's Caſe men- 
tioned before, Pal. 44, 45. 


Mich. 1694. B. R. Gta: v. Jolly, 
Stile 157. 
Paſ. 


| Reports in the King's Bench, &c. 


, Paſ.'25 Car. 2. B. R. — v. Simpſon 
and Alinſon, 3 Keb. 141. 


This ſeems a full Anſwer to the Argument 
drawn from the Parity of "Reaſon between 
| Conſpiracy and Caſe, and conſequently to 
the Authority of Hunt and Line, which ſub- 
fiſts upon that, and it is only grounded, and 
fully proves chat they are not the ſame quoad 
Loc. 


But becauſe the Judgment in the preſent 
Caſe is not for a Matter ſcandalous, I proceed 
to ſhew, | 


That there is no Reaſon for a Diſtinction 
3 as to the Matter of the Indictment, where it 
is ſcandalous and where not, provided there 
appear other Damages either of CUTTER 
or Expence. oF 


Indeed it muſt be admitted that my Lord 
Chief Juſtice Holt, in the Caſe of Savill and 
Roberts, gave ſome Countepance to ſuch a Diſ- 
tinction, and many of the Caſes cited are ſuch 
where the Matter was ſcandalous, 


1. If this Beute be allowed, it gives 
up the Authority of the Caſe of Hunt and 
Line. For according to the Diſtinction, Inſuf- 
hiciency of the Indictment is not a juſt Excep- 
tion to the Action where the Matter is ſcan- 
dalous, and therefore the Opinion in Hunt 
and Line was wrong, which allowed the Ex- 
Ception in that Caſe where really the Matter 
was ſcandalous. 

That 
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Reports iu the King's Bench, &c. 


That Caſe was upon an Indictment for a 
Deceit in ſelling Silk Stockings, i. e. a Cheat. 


Juſt the ſame as Brigham and Brocaſs, 3 
Keb. 837. for deceitful ſelling of Hair, in 
which Caſe, Expence then not being ſettled to 
be enough, the Action was ſupported upon 
the Account of the Slander, 


So that if the Caſe of Slander be given up, 
as by this Diſtinction it is, there remains not 
as much as one ſingle Caſe, where the Action 


is not ruled to lie upon the Inſufficiency of 
the Indictment. 


2. The Caſes cited mention nothing of this 
Diverſity, nor imply it; in many of them 
the Slander is indeed aſſigned as a Reaſon why 
an Action for a malicious Indictment will lie, 
though there were no Acquittal ; but the Ar- 
gument reſts only on its being a Damage, not 
its being the Species of Damage, and there- 
fore this Reaſon is not aſſigned ſingly, nor in 


all of them, but according to the Nature of 


the Caſe, the Action is held maintainable in 
ſome of them for the Slander, and in ſome 
for the Vexation, in ſome for both, 


That in Jones 93. afligns it very generally, 


wherever the Party is grieved by Impriſonment 
or otherwile. 121 


1 think more Mention of Vexation than 
Slander, 


— 


And 


Reports in the King's Bench, &c. 


And yet had moſt of them reſted on the 
Slander, little Conſequence could have been 
drawn thence, | 


1. Becauſe at that Time Slander was ſettled 
to be a good Cauſe of Action, when Expence 
was doubted, 


| £2, Slander is always Damage apparent, Im- 
| priſontment and Vexacion muſt be alledged, 
and in many Caſes there might really be none, 
ot it might not be well averred. 


3. In ſome of the Caſes cited there was 
© nothing of Slander, 


Atwood v. Monger, Stile 378. which I took 
Notice of before, | 


Ic is true that was not a Caſe of an inſuffi- 


cient Indictment, but want of Juriſdiction;; 


but ſtill it was within our preſent Queſtion, for 
there could be no debito modo acquietat'; and 
there was no Slander, and yet the Action lay, 
which is our preſent Point. 


4. Slander is not the Point, the Wrong 
is the malicious Indictment, the Slander is 
only the Damage ariſing by that Wrong. 


Therefore a Man ſhall never bring an Ac- 
tion for a Libel, and on Not guilty maintain 
it by Evidence of a Bill of Indictment, of- 
tered to a Grand Jury, though never ſo malici- 
dus, and fo af any other legal Proceeding, 2 
c 
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. leſs it was coram non judice, and then indeed, 

i as Hobart ſays in Walterer and Freeman, 

| Hob. 266. it is ſcandalum temerarium, as il 
ſpoke elſewhere. Cummis v. * C. B. Trin. 
7 Reginæ Guildhall. 


Action for theſe Words <* Jobn Cummins 
« and Chambers did ſet on me, and bound me 
and robbed me,” On Non culp. it appear- 
ed the Defendant was robbed, and that the 
Words were ſpoken on a Proſecution for the 
Robbery, wherein Cummins and Chambers 
were indicted and tried, but acquitted, and 
the Chief Juſtice held thoſe Words ſo ſpoke 
maintained not this Action, but the Plaintiff 
ought to bring a Jun Action for a malici- 


ous Proſecution, (if it were malicious) whereof 
theſe Words were Part. 


Lord Beauc bamp's Caſe, Reb. 26, Words in 


order to a Proſecution are yd by the 
Proſecution. . | 


— 


— 


And the Rule ſeems on very juſt Ground, 
for an Action for Slander, and an Accuſation 
for a malicious 3 require different 
Defences. a | 
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In an Action for Slander which can only be 
uttered, the Wrong 1s the Slander, and the 
only Juſtification is. chat 1 it is true. 


— 2 
— 


In an Action for a malicious Proſecution 
| the Slander is only the Damage, and Wrong 
N is the Malice, and therefore if the Matter 
|| were probable, nay if there were any juſt 
1 Grounds 


ds 


Reports in the King's Bench, &c. 
Grounds to complain, the Defendant ſhall be 


| acquitted on Not guilty, 


5. I take every Authority, that the. Action 


| will lie where the Matter is ſcandalous, to be 
an Authority that it will lie on a like Proſe- 


cution, if it be expenſive, though not ſcan- 
dalous. 


Becauſe, as I have ſaid before, ſince it is 


| ſcttled, that a Man is intitled to Satisfaction 
as well for Damages in his Property through 
+ Expence, as for Damage in his Fame through 
Scandal, the Species of the Damage, whether 
the one or the other, is the ſame, for they can 
make no Difference now, whatſoever it might 
have done formerly. 


And indeed all the reaſoning before uſed 


upon the Direct Point of the Inſufficiency 
of the Indictment, will in a great Meaſure 
hold here, the Damage of the one Party, and 
the Malice of the other, is the ſame; Malice 
will be gratified ſufficiently by ruining, the In- 
nocent by falſe Indictments, as well where 
| they do not attack his Reputation as where 
they do. In the one Cafe the Acquittal 
may clear his Reputation, but in neither re- 
imburſe him. 


There was only one Thing more hinted in 


dhe Objection, and that is, that upon inſuffi- 
| Client Indictments the Party indicted is not in 


Danger, and the laſt Thing therefore which I 
have undertaken to ſhew, is that the Party's 


Q 2 not 
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Reports in the King's Bench, &c. 


not being in Danger of a Judgment againſt 
him, is not materia. 


1. The Action is not brought for the Da- 
mage, but for the Expence, and if Expence 
be a Damage ſufficient to maintain an Action 


of this Kind, there is no need that there be 
Danger 00. 


2. The Danger of a Judgment in ſuch a 
Caſe as this is only the Danger of a Fine or 
Penalty, which is only the Danger of paying 
more Money, and what Reaſon is it that you 
mall not recover the Charges you have actu- 
ally been put to, becauſe you were not in 
Danger of being put to more? 


3. What Danger is a Perſon in when the 
Bill is returned Ignoramus, or the Indictment 
is coram non judice, and yet there an Action 
lies, as I have ſhewn, and in Arundel and 
Tregono, Telv. 116. before cited, the Objec- 
tion that he-was not in Danger is ſtated and 
over-ruled in Caſe of an improper Authority. 


And in Auood and - Monger, Style 378. 
Part of the Exception was, that the Party 
could not be hurt. 


4. In Truth Danger is only Increaſe of 
Damage, and therefore cannot affect the Ac- 
tion, as is well argued Paſ. 3 Ed. 3. 19. 
before cited. I can think but of one Ob- 
jection more that can be made, though it hath 
not, which is, that though an Action upon _ 

aſe 


Reports in the King's Bench, &c. 


| Caſe may lie, notwithſtanding there may be no 
| Acquittal, and the Plaintiff need not alledge 
| 2n Acquittal, as he muſt in Conſpiracy, yet 
if he will make that Part of his Caſe, and 
will lay that he was acquitted, if it comes 
cut that he was not acquitted, or it appears 


he could not be acquitted, he has failed, and 


' cannot recover. 


1. Reſp. There is a Diverſity between 


Actions upon Contracts and on Torts, In 
Actions on Contracts the Plaintiff muſt prove 
it as he has laid it; but upon a Tort which 1s 
often aggravated with many Particulars, it 18 
| not neceſſary to prove his whole Caſe, but 


though he fails in many of che Particulars, yet 


| if he praves ſo much of it as leaves him good 
| Cauſe of Action, he ſhall recover, 


2. The Acquietatus imports an Acquittal 


by Verdict; and though when Auterfoits acguit 
is pleaded, it imports an effectual Acquitcal 
| from the Crime, becauſe otherwiſe it is no 


Pleaz yet in this Caſe where a perfect Ac- 
quittal is not material, and where it appears 


| that upon chis Indiftment he could not be 


acquitted of the Crime, ſo as to plead it, it 
the Words (de præmiſſis acquietatus) ſhall he 
underſtood ſecundum ſubjectam materiam for an 
Acquittal by Verdict from chat Indiq ment, 
which is enough, e 


3. If the Caſe of Hunt and Line could be men- 


tioned upon the Ground, that when he lays that 
he was legitimo modo acquietatus, that — a 
| uc 
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ſuch an Acquittal where all Things were right, 
this Caſe differs, not to ſay Pitimo modo ac- 
zuietalus, but de premiffis acquietatus generally. 


To conclude. 

Upon this View of the Caſes cited a very 
ſhort Reaſoning will determine the preſent 
Queſtion. 


The Actions for malicious Indictments where 


the Matter is ſcandalous, though the Indict- 
ment were naught, ſhew that a malicious In- 


dictment though naught is injuria, 


And Savill and Roberts proves the Expence 
occaſioned to be damnum. | 


And if there be both damnum and injuria 
certainly an Action lies, | 


Therefore there muſt be Judgment for the 
Plaintiff, | Pr 


De 


De 
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De Termino Paſchæ An- 


no tertio decimo An- 
ne Reginæ. 


Domina Regina v. Green. 


REEN was brought up by Habeas Commitment 


Corpus, and upon the Return it appear- /«r Game AQ, 


ed that he was convicted for Courſing 22 


not being qualified, contrary to the Game p ſhould be 

Act; that the Juſtice iſſued his Warrant for diſcharged by 
| levying the Fine, whereupon there was a Re- due Courſe of 
turn of no Diſtreſs, and then he was commit- _ EPR 
| ted to the Houſe of Correction till he ſhould Sade rerrets 


made perpetu- 


| be diſcharged by due Courſe of Law. al by 9 4s. c. 


| 25. 
Serjeant Commins took an Exception to the 
Warrant, that it ought to have been for three 


| Months certain according to the Statute, and 
not till he ſhould be diſcharged, &c. To which 
it was anſwered by Serjeant Pratt, and Mr. 
{ Darnel, that though the Words of the Statute 


were ſo, yet this Form was more proper in 


| the Warrant of that upon Payment of the 57. 


and on Application to a Juſtice of Peace he 


| might be diſcharged at any Time within the 


three Months, and if he did not, yet he muſt 
be diſcharged at the End of the three Months 
this Form being made certain by Reference to 
the Direction of a general Law. 


Q4 But 
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When a Sta- But the Court held that when an Act of 
tute direts Parliament ſays a Man ſhall be impriſoned 
_ — 4 for a preciſe Time, the Commitment muſt 
Time, the be expreſly for that Time, that the Gaoler 
Commitment may know how long exactly to keep him, 


muſt expreſs it. and when it is expired he is forthwith to diſ- 


charge him without applying to a Juſtice of 
Peace; and for this Eyre Juſtice cited Caſes. 


After Com- Rex v. Bracy, Mich, 8 V. 3. Doctor Green- 
mane a vel Caſe, Paſ. 9 W. 3. Hollingſbead's Cale, 
_— Jul. Hill. 1 Anne, they held alſo that the Defen- 
tices cannot dant could not have redeemed himſelf by pay- 
diſcharge en ing the Fine after Commitment, for that the 
paying the Nature of the Puniſhment was then altered 
ur. by expreſs Words of the Statute, and the 
Juſtices had executed their Authority, and had 
no Power to take the Money. 


Upon this Fault in the Commitment the 
Defendant was diſcharged. 


Parker Chief Juſtice ſaid, the Merits of the 
Caſe appeared to him very extraordinary, on 
granting the Habeas Corpus the Defendant 
went a ſporting with a Gentleman of 300. 
per Annum, to take Care of his Dogs, that 
ſuch Perſons ought to be taken as Servants, 
and the Juſtices ſhould not commit in that 


Gaſe. 
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| Regina v. 


P ARKE R, Chief Juſtice : You cannot Regula Praxii 
move for an Hab, Corpus without a Co- 
py of the Commitment. 


—— — 


2 


Kemſter v. IVelſon. 


n 
= — — * 


RE PLEVIN was brought de una par- Replevin de 


cella lintei et de una parcella ſericorum, und parcelle 
Gc. Defendant avowed, and Verdict for the tei. 
Plaintiff and intire Damages. 


Mr. Broꝛunſel moved in Arreſt of Judgment, 
that parcella is uncertain, and does not make 
that which it is applied to, more preciſe than it 
would be without it; that it would be ill in 
Trover, but more in Replevin, becauſe a 
greater Certainty is required as there muſt not 
be only Damages on the Statute of H. 8. but 
Judgment alſo for the Return of the Goods, 
which muſt therefore be deſcribed. in Certainty, 
that the Sheriff may know what to deliver, 
2 Lev. 176. Vent. 105. Allen 32. Stile 71. 


The Court inclined to be of this Opinion, 
and ſtayed Judgment quoi; &c. 


Regina 
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Regina v. 


Ret. de Cer- CERTIO RAR iſſued to a Juſtice of 
tor". Peace to remove ſome Convictions of a 
Baker upon the Aſſize of Bread, who return- 
ed that he certified them to the Quarter-Sel- 
ſions, et ideo ill“ coram D*na Regina ad diem 
et locum infraſcript. habere non potuit. The 
Court held this to be inſufficient, and that the 
Certifying to the Seſſions was only for the 
ſafe Cuſtody, but notwithſtanding they muft 
be returned to the Court. | 


Rule was made upon Mr, Fowler the Juſtice 
to return the Records, D 4 


Kinbar. v. Gardiner, 


Aſſump. Plea I N DEB. aſſumpſt, Defendant pleaded that 

Delivery de Tiel jour et lieu dedit et delib. quer.—furfuris, 

| 2 al Anglice, Bran et quer. inde acceptavit in plen* Sa- 
;- Ince ace tisfaction, and to this the Plaintiff demurred. 


Pit in Satisfac- 
* Mr. Forteſcue for the Plaintiff objected that 
the Plea was ill, becauſe the Delivery was not 
alledged to be in Satisfaction, but only the Ac- 
ceptance, et quicquid recipitur, recipitur ad modum 
ſolventis ;, that if the giving was not in Satis- 
faction, the Application of the Acceptor 
would not make it ſo; for this he cited Pin- 
nel's Caſe, 5 Co. 117. Stile 263. Brownl. 
490. Thompſ. Ent. 305. 
Mr. 
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Mr. Branthwaite for the Defendant endea- Caſe intended 
voured to diſtinguiſh this from. Pannelis Caſe, i in Cro. Jae. 
which was upon an Obligation, by ſaying, 25 
this being a parole Contract might be diſ- 
charged by Parole, and the Plaintiff's Accep- 
tance in Satisfaction and Diſcharge amounted 
to that, and quoted 5 Med. 86. Cro. Car. 279. 
but per Forteſcue, that Caſe in Cro. Car. has ot- 
ten been denied for Law, for Promiſes upon 
Conſideration executed cannot be diſcharged 
by Parole, but Promiſes upon © Conſideration 
executory re quod * 7. conceſſit. t, 


12 192. 


Parker, Chief Juſtice: The Acceptance 
muſt certainly follow the Intent of the Deli- 
very, but the Queſtion here ſeems to be up- 
on the Conſtruction of the Words of the 
Plea, whereby the plen. Satisfaction may 
equally be referred to the Delivery and Accep- 
tance, the Verbs being joined and made an in- 
tire Sentence by the copulative et, the Time and 
Place are both put before deliberavit; but it 
cannot be pretended but that here it is a good 
Name for the Acceptance notwithſtanding 
that; if then theſe Words may be communi- 
cated to the Acceptance, why may not plen. 
Satisfaction be likewiſe communicated to the 
Delivery? 


Eyre Juſtice : 1 believe you will find the 
Plea in thoſe Caſes to be drawn different from 
this, and made ſeparate Sentences ; defend. de- 
dit, (fc. que quidem, Sc. quer. accepit in 
Plen. Satistaction, there was no Room for ſuch 
a Conſtruction, but here there may. 

Adjournatur. 
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Nota; On the laſt Paper Day this Caſe of 
Kimber and Gardiner came on, and by the 
whole Court the Payment in Satisfaction was 
held to be well alledged ; but Mr, Forteſcue took 
another Exception to the Plea, viz. the Narr. 
conſiſted of threeConnts for fifteen Poundseach, 
and the third ſets forth that in Conſideration 
that the Plaintiff had delivered the Defendant 
a Gelding, he promiſed to deliver the Plain- 
tiff twenty Quarters of Bran on a certain Day ; 
the Defendant pleaded that after the Day he de- 
livered to the Plaintiff twenty Quarters of 
Bran in Satisfaction of the Promiſe, which he 
ſaid was wrong upon the Reaſon of Pinel/'s 
Caſe, becauſe the Thing could not be- a Satis- 
faction for the ſame thing and two fifteenths 
beſides; but: Parker, . Cbief Juſtice, _ 
this differed fram the Caſe of 
is always of à certain Value, and * = 
Goods Wald not go in Satisfaction of = 
ſame Goods, and ſomewhat more, upon the ve- 


ry Day y, yet at- another Day they might; - be- 


cauſe poſſibly the Price night 
to make the Satisfaction adequate ; but Eyre 
and F. Powis, Juſtices, © t that ſome- 
thing ought to have been ſhewts by the Plea 
to induce the Court to think there was ſueh 
an Advantage to the Plaintiff. 


Adjournatur to the next Term. 


riſe ſo as 


EHitchcact's 
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Hitchcock's Caſe. 


R. Hhiteacre moved for the Defendang 
to ſet aſide a Judgment for Irregulari- 
ty one a Writ of Error brought in the Ex- 
chEquer Chamber, and per Parker, Chief Juſ- 
tice, You come too late; this is like a Mo- 
tion for a new Trial which goes to ſer afide the 
Verdict, after one in Arreſt of Judgment is 
founded upon the Verdict, the Writ and Re- 
turn, admitted that ork is a Judgment. 


$3 191075 and Alexander. 


HE Plaintiff brought Debt pro eo quod Debt b 
T Defendant quoddam agreament. ſuum in * 1 


ſcript. ſpillo e il Agillat. promifit ſal. et tal Agreament. in 
ſuum. 05 pon Nil debet pleaded, and Verdict for / Hi. 1 * 
che Plaintiff, Mr. Sallel moved in Arreſt of He lat 


Cons being laid of the Promiſes, 

nor the Agreement ſhewn to be by Deed, 

that per fattum ſuum conceſſit, or per ſcript. Os.  Bba: 
obl. ſuum conceſſit, implies a Deed, but here 571, 737. 
it is otherwiſe, the Sigillat. will not mend it, Jac. 
for that does not make a Deed by Delivery, 55 

that if this Declaration had been upon a 
Deed, Ni debet had not been a Plea to it, 

but Non eft fattum. 


The Court thought it ill for this Reaſon, 
5 {ed adjournatur. 


— 7x. 
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V. 


Conflr. del P E R Parker Chief Juſtice, upon a Rule 
Rule to bring © to tax Principal, Intereſt and Coſts upon 
in Principal, a Bond, the Maſter is to have Regard to the 
3 Agreement of the Parties as to Intereſt, and 


8910 if che Plaintiff has conſtantly taken four or 
five per Cent. is not to allow more; ſur Mr. 
I/hiteacre*'s Motion. 

HSocietas Africana V. Maſon. 

Debt /ur EB T upon a Bond, the Defendant prays 

bl. with oyer of the Condition, which was, that 


_= Fre whereas the Company had appointed. the De- 
ee ec fendant their Receiver of a certain Duty at 
neral Breach Briſtol, that if he ſhould remit and pay to 
aſſigned un- the Company all ſuch Sums of Money as he 
certain. ſhould receive from any Perſon, or Perſons, for 
to Med. 227: the Uſe of the Company, in due Time, and 
alſo ſhould, when required, give up his Com- 

miſſion, and pay the Company all ſuch Sums 

. of Money as ſhould be in his Hands at that 
Time, then, &c. A general Performance 

was pleaded, to which the. Plaintiffs reply a 

Breach, that the Defendant apud London rece- 

pit de quodam Jacobo  Reynorſon et al. Per- 

ſonis divers Denar. Sum. in toto ſe atiing* 

3 ad opus et uſum Societat” pred? (eiſ- 

dem Denar. Sum. pred) and that he had not paid 

it to the Company; Defendant demurs, and 

ſhewed for Cauſe the Uncertainty of the Breach. 


| 

| Mr. Lutw. for the Defendant took 
two Exceptions to the Replication; 1. that 
| the 
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the Breach aſſigned was too general and un- 
certain, but as to the Sums and Perſons of 
whom he received, that before the late Sta- 

tute he could not lay more Breaches than one 

to intitle him to the Penalty, and that this 

pleading de diver. al. perſonis is worſe, be- 

ing more dark and involved, and the De- 

fendant leſs informed how to apply this De- 

fence. 2. That this Breach is not within 

the Condition, which by the Recital 1s tied 

up to Monies that he ſhould receive upon the 

particular Duty at Briſtol; they ſay that he 

received Money of J. R. apud London. Now 

though perhaps it might not be neceſſary 

to lay the Venue at Briſtol, yet it muſt be 

ſhewn that the Money was received upon that 

particular Day. | 


2 Saund. 403, 411. Id. Arlington v. 
Marrick. 7 


5 Mr. Ward for the Plaintiff anſwerd; 


1. That though a Breach aſſigned on the 
Condition of a Bond muſt be ſingle, yet 
it muſt be underſtood according to the Mat- 
ter, which, if complex in its Nature, ſuch 
general complicit pleading had been allowed, 
Lev. 94. Keb. 497. Lut. 580. Trin. It 
V. 3. Raderick's Caſe, Mich. 4. Anne, Cham- 
bers and Preſton, that this was to avoid Pro- 
lixity of Pleading, for which Reaſon the 
Judges had at laſt allowed the Plea of Perform- 
ance generally, which was not held good till 
Queen. Elizaberb's Time, in the Beginning of 
Cro. Eliz. 253, 749, 916. 

| 2. That 
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2. That the Breach was within the Con- 
dition, being upon the Non-payment when 
required, and not upon the Receipt of the 
Sums, which was but Inducement; that the 
Condition was to pay all Monies of the 
Company, that ſhould be in his Hands, when 
required, and not tied up to the Recital 


as to the Particular Duty there menti- 


Diverſity b. Eyre Juſtice: I cannot think the Caſe in 


in an Action of Luttw. 94. to be Law for the Reaſon given, 

Covenant and for the Judgment ſeerns to fly in the Face of 

in Replica jr, and proves the Replication to be ill, for, 

ng by Bond contrary to the Diſtinction in that Caſe, a 
or Perfor- , : 

mance of Co- general Aſſignment in a Declaration of Co- 

venants. venant has been allowed, becauſe the Plaintiff 

is to recover only Damages, and can have no 

more than he proves; but in a Replication 

upon a Bond for Performance of Covenants it 

is otherwiſe, becauſe the Defendant is liable to 

an extraordinary Penalty; and therefore ought 

to be at a greater Certainty for his Defence. 

Words of Con- Brig flock v. Stavion, Mich. 8 V. 3. in C. B. 

dition muſt was adjudged upon this Diverſity, the Con- 

be conſtrued dition cannot be taken at large, but muſt be 

by Recital. tied up to the particular Matters of the Re. 

cital, and fo is the Caſe of the Lord Arling- 

ton, in 2 Saund. which is in Point. 


Parker Chief Juſtice: The Caſe in Lev. 
may be Law as to the Judgment, though the 
Reaſon is bad, for the Breach is upon an Im- 
bezilment of Monies received of different Per- 
ſors, and it would be exceeding difficult to a 
What 
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what particular Sums, and of what Perſons re- 
ceived, the Defendant imbezilled in ſuch a 
Caſe; but in the Caſe at Bay the Replication 
is double as well as uncertain, and that is 
ſhewn for Cauſe, which is not in the Caſe 
cited, and therefore they would not be Au- 
thorities here, though there were Judgments 
in them; the Breach is certainly not within 
the firſt Part of the Condition, being not 
tried upon the later Words as general at Law, 
you ſhould have brought yourſelves within 
them, and ſhew the Money to be in his 
Hands at the Time of the Requeſt, which 
is not done. - 


J. Powys Juſtice: If the Breach had been 
de diverſis per/onts generally, that would have 
been ill no Doubt, and the Addition of one 
particular Perſon, viz. F. R. will not help it. 


The Plaintiff prayed Leave to diſcontinue 
upon Payment of Coſts, quod fuit conceſſum 
per Cur. - | 


Regina v. Rawlinſon. 


a R Peter King moved to quaſh an Indict- Inditment fu 
ment for exerciſing the Trade of a Barber, * gan wif ; 
not having ſerved an A riceſhip, per pa- Trade not © 
g ſerved an Apprenticeſhip, per /P4- A Trade not 
tum quingue menſium aut amplius 1 die De- having ſerved 


cemb. et continuat® inde uſque 15 Matt. an A ppren- 
ticelkip. 


He objected firſt, that this included five 
Months and a Fortnight, ſo that it was un- 
certain what five Months it was for, and could 

R not 


{> 
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No repnum 
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not be pleaded to another Indictment for the 
ſame Offence; ſed Parker Chief Juſtice, it is 
void for all above five Months, from the firſt 
of December to the fifth of May, ſince the Reſi- 
due is leſs than a Month. 


Second Exception: Not ſaid the Jury was 
impanelled; ſed per Chief Juſtice, that 
is a ſuperannuat ed Objection, oxerar is ſuffi- 
Cent. 


Third Exception: It is laid that the De- 
fendant was not a Perſon who exerciſed that 
Trade at the Time of making the Act 5 
Eliz, c. 4. infra Angl. vel Walliam, If that be 
neceflary, it ſhould be laid according to the 
Act which mentions Perſons who did not 
exerciſe the Trade at all at that Time, and 
do not confine it up to England and Wales. 
Sed per Chief Juſtice: That Averment was 
neceſſary, the Objection is ſuperannuated 
now, though it lived above one hundred 
Years. 


Fourth Exception: Averred that the Trade 


Augl. fince the Of a Barber is a Trade infra hoc regnum An- 


Union. 


gliæ, no ſuch Kingdom ſince the Union. 


Upon the laſt Exception the Court made 
a Rule to ſhew Cauſe, 
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ASE for. theſe Words ſpoke of the words beld 
Plaintiff, being a Widow, I know you actionable 

„e very well; how did your Huſband die?“ gued import 
To which the Plaintiff anſwered, * As you killing. 

« may, if it pleaſe God.“ To which the 
Defendant replied, ** No, he died of a Wound 

you gave him.“ On not guilty pleaded Verdict 

found for the Plaintiff ; and now Serjeant——— 

moved in Arreſt of Judgment that the Action 
did not lie, for that the Words did not import 

a Charge of Murder, but the Woman might 

have given the Huſband a Wound of which 

he died by Accident or Misfortune. Caſes 

where Killing was not held to import Mur- 

der, Rol. Ar. 72. Godb. 181. 2 Brownl. 

(the fame Caſe) 3 Cro. 239. 2 Bulſt. 10. 


Serjeant Prat pro Quer. cited Caſes where 
you killed J. S.“ was held to import Charge 
of Murder. Cro. Eliz, 400, 823. Cro. 


Jac. 489. 


Parker Chief Juſtice : The Action certainly 
lies, the Words in the whole Frame of them 
are ſpoke by Way of Imputation, and as to 
the Nature of Killing, be it which way it 
will, a Man ought to be brought upon his 
Trial for it, and that antiently upon common 
Fame: It is very odd, that after a Verdict a 
Court of Juſtice ſhould be trying whether there 
may not be a Caſe in which Words ſpoken 

R 2 by 
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by way of Scandal might be innocently ſaid. 
whereas, if that were in Truth the Cale, the 
Defendant might have juſtified, 


L. Powys and Eyre accord. 


J. Powis Juſtice: The Latter Caſes ſay, 
you killed, &c. is actionable, then theſe 
Words mult be fo, for they certainly import 
that, the whole Manner of them is malicious, 


The Plaintiff had Judgment per to Cur. 


Regina v. Brown. 


Conviction 281 R Peter King moved to quaſh a Con- 
the new Stat. ) viction of a common Baker for felling 
+ _—__ 3 Bread contrary to the Aſſize, becauſe the Wit- 
penn Eri. neſs was only ſaid to be ſworn de et ſuper ve. 
dence not ſet 74tate præmiſſ. which was granted. Et per Eyre 


forth. Juſtice: This is a Conviction in Default of 


Appearance, which I very much doubt whe- 
ther the Juſtices can do in this Caſe, no ex- 
preſs Power being given by the Statute as in 
many others of like Nature. 


Regina v. Grey. 


| AL IK E Convittion, Exception teſtis pre- 
< + fat ſacrum ſuum de veritate materi in in- 
formas pred? content, et fuit quaſhed per Cur. 


| 3 Regina 
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Regina v. Randal. 


NOTHER Conviction (ut ſupra) 
quaſhed on Mr. Whitacres Motion, be- 


ing only ſacrum preftat corporale de veritate 
querimonie pred. 


Regina v. Robſon. 


R. Salkeld moved to quaſh an Indi&- Indiftment. 
ment, being quod per ſacr um proborum ** Fol 
et legalium hominum qui jurati et onerati exiſten 
6 exſtitit, 


1 Exception, That ex/i7i: is in the Preter 
Tenſe; fed per Chief Juſtice, heretofore they 
fancied there was ſuch a Word as extito, and 
therefore it has been alledged well. 


2. That the whole Sentence is Nonſenſe, 
and jumbles two different Forms together, 
viz, Juratum pro Domina Regina ſuper ſa- 
rum ſuum preſentant and that * ſacr um 
Præſentat. exſtitit. 


Per Eyre Juſtice: There was a Caſe of Re- 


Zine v. Ford, where that Exception was over- 
ruled, 


| Adjournatur. 
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Words im- 
porting a 
Charge of 
Forgery held 
actionable. 
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Twaites v. & haw. 


A ASE was brought for theſe Words, 
% Twaites has hired ſeveral Perſons to 

© make falſe Powers to receive Seamens Wa- 
„ges, and I will bring one Jem in the 
« Poultry Compiler and a Man to ſwear it, and 
e Twaites had advanced ſeven Pounds to them 
to get the Power made, I make no Doubt 
* but I ſhall make waites peep through a 
* Pair of Wooden Grates, and I will give 


you 50 Guineas if you will Join with me 


in proſecuting him.“ 


The Jury found for the Plaintiff, on Not 
guilty pleaded; and now Mr. Dee moved in 
Arreſt of Judgment, that the Words are not 
actionable, becauſe of an uncertain Significa- 
tion, Hob. 249. the making falſe Powers do 
not iniport forging Letters of Attorney, for 
Powers is not a proper Term for that, and 
Falſe may ſignify only defective, Stiles 5 
* You are a Witch,” held not actionable, 
Lev. 150. Sid. 376. Thou art a facrile- 
*© gious Fellow, and commits Sacrilege every 
% Day,” not actionable, Sid. 438. A Pimp 
* and a Bawd, and fetcheſt young Gentle- 
«© women to young Gentlemen every Day,” 
not actionable, 2 Saund. 307, Lou are a 
cheating Fellow, and keep falſe Books,” 
ſpoke of a Draper, but not laid with a Co/- 
!{:quium of his Trade, and held not actionable. 
Suppoſe falſe Powers, c. will import forged 
Letters of Attorney, yet theſe Words are not 

actionable, 
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actionable, for Letters of Attorney do not ex 
vi Termini imply Deeds, and all Forgery 
not indictable. Hob. 305, Sid. 16, 155. Lev. 


112, 3 Leon. 231. Thou haſt forged my 


„ Hand,” not actionable, the ſubſequent 
Words relate only to the Proof of this, and 
the laſt Words of peeping through a Pair of 
Wooden Grates are merely uncertain ; if they 
can be taken to ſignify any Puniſhment, it 
muſt be the Stocks, and that 1s not the proper 


| Puniſhment for Forgery ; ſo nothing can be 


inferred from thence, like the Caſe in Rel. 
Abr. 70. pl. 19. 


Serjeant Richardſon contra, cited 3 Cro. 607, 
554, 853. Owen 47. Rol. Abr. 66. 


Parker Chief Juſtice: Scandalous Words 
being general, is a very ſtrange Objection to 
them, for it is ſo much the harder for the 
Plaintiff to defend himſelf againſt the Effects, 
and the Defendant's Defence in the Action 
will be the eaſter, ſince any Thing within that 
Generality will juſtify the Words; Powers to 
receive Seamens Wages 13 as well and com- 
monly underſtood as Letters of Attorney, and 
the Words in their natural and proper Senſe 
import Forgery, the Hearing indeed doe snot 


make the Crime the greater, but it makes the 


Act deliberate. Defective inſufficient Powers 
cannot properly be called falſe, the Miſtake of 
the Puniſhment does not alter the Cale cited of 
coining, 185 ; 


Autres Fuſtices accord, et iſint Judgment 
fuit done pur le pl“ per toi“ cure. 
| R 4 Mobun”s 
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Mohun's Caſe. 


Tig. DER Parker Chief Juſtice; The Court 
cannot give Coſts on Nonpros for want 
| of a Declaration on a Writ of Privilege, for 
that Caſe is not within any Statute for giving 
Colts. © . | 


Cancellarius et Scholares Univerfita- 
iis Cantabrigie v. Crofts. 


HE Plaintiffs brought a Quare im edit 

Mod. 207. 8! pea: 
| Ted. ME by Name of Chancellor and Scholars 
| 1 of the Univerſity of Cambridge, to preſent to 
f 


the Charge of Long Addingbam in Yorkſhire, 
upon the Statute of 3 Fac. 1. c. 5. for veſting 
the Preſentations of Benefices belonging to the 
Popiſh Recuſants in the Univerſities, and ſet 
= forth the Convictions of Sir V. Vavaſor the 
Patron, The Defendant prays Judgment of 
the Writ, and pleads quod quer nomina?” et 
 zncorporat” ſunt, et die impetrationis Bris no- 
| minat' et incorporai* fuer” per nomen Chan- 
i cellar”, Magiſtrorum et Scholar” UniverſiP Can- 
1 flabr. et non per nomen Cancellar et Scholar 
i Univerſu* Cantabr. ſive aliquo alio nomine, 
j | &c. To this the Defendanc demurred, and 
| Judgment of Reſp. Oufter was given in C. B. 
Upon this the Defendant pleaded Nul tie! Re- 
cord of the Conviction, which being certified, 
Judginent Final was given for the Plaintiff, 755 

Writ 
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Writ of Enquiry awarded upon the Statute of 
W. 2. The Defendant brought a Writ of 
Error; and the principal Error aſſigned was 
that the Judgment of Reſpond* oufter was 
erroneous, and the Writ ought to have 


abated, 


Mr. Reeves (pro Quer in errer.) argued that $utror's Hoſp, 
it is eſſential to a Corporation to have a Name, Caſe. 


and it is like a Name of Baptiſm in a particu- 
lar Perſon, and if miſtaken may be pleaded 
in Abatement; he admitted that a Corpora- 
tion may have one Name of Incorporation, 
and another to ſue by, but in this Caſe it was 
confeſſed that the Plaintiffs were incorporated 
by the Name of Chancellor, Maſters and Scho- 


lars, and nothing appeared on the Record to 
ſhew that they had any other Name. 


* 1 > * Y = 
8 


That there are many Caſes in the Law 
where a Grant of Lands might amount to 
give a new Name to a Corporation, but that 
all of them ſtood upon their particular Rea- 
fons, Which could not affect this Caſe, 
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That it is a general Rule laid down in the King's Grant 
Caſe of Alton and Woods, 1 Co. 52. that the not to enure 

King's Grant ſhall not enure to a double In- to double In- 

tent, and that the Statute is within the Rea- 

ſon, and muſt be taken by the fame Rule. 

That the College of Phyſicians in London 1338 
have one Name of Incorporation, and another corporation, 
to ſue by, but in an Action brought by them and another to 
_ Doctor Salmon, Trin. 13 W. 3. Holt ſue by. may 


N. ; h 
hief Juitice held that it was well brought by —Y * 


their poration. 


=P 
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their Name of Incorporation, and if the 
Matter had been res integra and undetermin- 


ed, he ſhould have held it ill if it had been 
brought by the other Name. 


Corporate That 1n the Chancellor of Oxford's Caſe, 
Name need IO Kep. 57. the Donation made to the Univer- 
not be ſtrictly ſities of theſe Preſentations is put on the ſame 
eee in Foundation as the Caſe of a Will, and there- 
— fore any Deſcription, whereby the Donee 
may be certainly known, will be ſufficient. 
2 Cro. 106. So that is not the Caſe of Grants, 
the corporate Name need not be ſtrictly pur- 
ſued, whether made to or by Corporation. 

Lane 34. | 


But autrement But in Writs the ſame exact Name, idem 
in Wits. Hllabis et verbis, muſt be ſtrictly purſued. 
10 Rip. 225.5; 29 Hl. 3. 65. 4 . 
6 Co. 65. 11 Co. 21. Stat. de terris Templar. 
171 


All the Precedents in theſe Caſes are by the 
Name of Incorporation. 10 Rep. 53. Hob. 
126, Winch 659, 881. 


The Declaration is defective, in that it does 
not ſufficiently appear, that the Patron Sir 
IV. V. is a Recuſant convi, for want of an 
Averment, that he was above the Age of ſix- 
teen at that Time, which is the Qualification 
required by the Act, and comes in here only 
under the Recital of the Indictment. 


* 


Mr. 
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Mr. Lutwyche (for the Defendant in Error) Cor pora: ion 
inſiſted, that the Statute granting to the Uni- may fue ay 


verſity by the Name of Chancellor and Scho- 3 yore f 


lars, had enabled them to ſue by it, that the Grants. 
Law was contrary to the Rule in 1 Rep, 52. 

for that the King's Grant ſhould enure to a 
double Intent, ſo as by the ſame Words to in- 
corporate and grant; that the Caſe of a Statute 

is ſtronger than that of a Charter, 


It is admitted that the Grant of a Subject to Leon 190. 
the Chancellor and Scholars .of the Univerſity 
of Cambridge would be good, then it is no ma- 
terial Variance, and mult have the fame Con- 
ſtruction here. 


In the Caſe of the College of Phr/icians it 2 Cre. 121. 
was held good both Ways, and for the fame 
Reaſon it may be ſo here; the ſame Re- 
ſolution was Mich. 1 Anne, Præſes et Coll. 
v. Rolls. 


Objected that the Plea in Abatement is ill 
pleaded, that a Plea in Abatement ought to 
be certain to every Intent, and take off 
2 Caſe that might poſſibly make the Writ 
890 | 


This Plea amounts to no more, than that 
on the Day of purchaling the Writ they 
were incorporated, i. e. had their Charter gi- 
ven them, 


By fuch a Name, now this may be true, and 
yet before that they might be a Corporation 


by 
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by the Name of Chancellor and Scholars, or 
in Caſe they were not incorporate at all by any 
particular Charter, then this Act muſt of Ne- 
ceſſity incorporate them by that Name, to en- 
able them to take, and it doth not appear 
that they loſt their firſt Name, for no Ac- 
ceptance is ſhewn of that Incorporation. 


That this Caſe ought to be taken as favou- 
rable as poſlible, becauſe of the Difficulty of 
juſtifying under this Act, appears by the Caſe 
of Lord Peters and the Univerſity of Cambridge, 
3 Lev. 232, 2 Lutw. 1100. 


As to the Exception to the Declaration it is 
admitted, that the Age is ſet forth in the In- 
dictment, which being a Judgment by De- 
fault mult now be taken to be true. 


Grant of Mr. Reeves (replied): If they had ſuch a 
_ * Power of ſuing by a different Name, that 


Corporation ought to have been ſhewn by their Replica- 
for Neceſſity. tion. 


Here is no Neceſſity for the Conſtruction of 
a double Intent, for the Univerſity was a Bo- 
dy Corporate before, and might take by this 
as a Deſcription, but if that were otherwile, 
ſurely it does not follow that becauſe the Act 
grants a Capacity to take, that therefore it 
ſhould give a Capacity to ſue or grant. 


King's Grants, The Caſes, where the King's Grants have 
conſtrued in a been conſtrued to a double Intent, have beer 
double Intent, generally for the Benefit of the Crown. 7 E. 
only for the © F 
Benefit of the 4+ 14. As where a Rent has been reſerve 


l in 
Crown, 


/ 
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in Order to enable the Crown to demand 
that Rent, and in Dy. 100. it is held, that if 
the Rent be releaſed the Corporation is 7/9 
fate diſſolved. 


Parker Chief Juſtice : As to the Exception 
to the Plea, it is that they are now, and ſuch 
a Day were named and incorporated by this 
Name, and none other; the Word Jncor po- 
ration does not ſpeak the Act but the Effect of 
an Incorporation, otherwiſe you muſt upon 
this Plea extend the ſame Act to different 
Times. 


If the Univerſity had a Power of ſuing by A Plea of 
another Name, that ſhould have been ſhewn Miſnomer 


on their Part, and not the negative Part on the 1 Ceratati. 


on, if they 
other Side. have Power to 


ſae by that 
There is no Occaſion to make theſe Words Name, they 


incorporating Wards, for the Effect of them is at fhew it 
to inveſt. this Inheritance in the Chancellor, 
Maſters and Scholars, who were a Corpora- 
tion before; and therefore that F.ffect may 
be attained without making theſe Words in- 
corporating Words. | 


Eyre Jaſtice: I cannot think it a Conſe- 
quence that, becauſe theſe Words are a ſuffici- 
ent Deſcription to take by, therefore they muſt 
give a Name to ſue by. 


Suppoſe a Deviſe to the Univerfity of 
Cambridge, could they ſue by that Name, or 
to the Church of St. Andrew, Holborn, which: 
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is held to be a Deviſe to the Patron, could 
the Parſon ſue by the Name of the Church? 


Rol. Abr. 513. | 
L. and 7. Powis Juſtices ſemble contra. 


Curia adviſare vull. 


Larder and Paſbem. 


Debt fur 6. EBT upon a Bond to the Sheriff, the 
Plea, Bond Defendant pleaded that the Bond was 
. , ſealed and delivered pro comparentia ipſius 
Oe. and Oef'tis upon a Latitat iſſued againſt him, and 
afligned juxta, that the Sheriff aſſigned it to the Plaintiff in 
and held ill, the original Action according to the“ Act for 
8 Amendment of the Law; the Plaintiff repli- 
* - 4n. 6. 16. ed that an Attachment iſſued out of Chancery, 
and that this Bond was given for the Defen- 

dant's Appearance on that, and traverſed, 

abſque hoc, that it was delivered modo et forma, 

Sc. to which the Defendant demurred, and 

ſhewed for Cauſe, that the Plea traveſed Mat- 


ter not material nor traverſable. 


Parker Chief Juſtice and Eyre ſaid the 
Plea was ill, having only alledged -that the 
Bond was given pro comparentia def tis, which 

could not appear but upon Oyer of the Cqpdi- 
tion, and unleſs that was ſufficiently ſhewn, 
the Bond could not appear to be aſſignable, 
that it differed from the Plea on the Statute 
of 23 H. 6, c. 9. to a Sheriff*s Bond. 


The 
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The Court gave Judgment for the Plain- 
tiff niſi cauſa within a Week. 


Sir Joſbua Sharp v. Major” Co itat 
et Cives London. ' 


T AST Term a Writ of Mandamus iſſu- 

ed, directed to the Mayor, Commonalty 
and Citizens of London, to ſwear and admit 
the Plaintiff into the Office. of a Common- 
Councilman for Cheap Ward, and the ſame 


Term two more iſſued upon the ſame 
Right. 


The firſt Day of this Term a Motion was arge di. 


: rected to th 
made to ſuperſede thoſe Writs, upon a Sug- Donne 


8 geſtion that they were miſdirected, and Affi- London to 
| Cavits were read, whereby it appeared that ſwear a Com- 


the Conſtitution was, that the Alderman of the mon Counci:- 
Ward was a proper Officer to ſwear, and in 1 be- 
his Abſence or Default the Lord Mayor, and fore the Re- 
that there was no Inſtance of its being done turn to ſuper- 
by the whole Body, but that in this Cafe the ſede for the 
Common Council, as Repreſentatives of the Miirectons ; 


| 12 Court divided. 
Body Corporate, had got the Writ into their . 


Cuſtody, and taken upon them the Execu- Whether 
tion. | Mandamus 
may be direct - 
ed to the Body, when the Power to do the Act is lodged in a parti- 
cular Perſon? 2. Whether if Mandamus has iflued upon a wrong 


Luggeſtion, the Court can_ſuperſede before the Return, guia improwide 
manavit, 


After 
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After hearing Counſel on both Sides and 
great Confideration, the Court delivered theit 
Opinion ſeriatim. 


Mr. Juſtice F. Poris: Before I enter into 
the Conſideration of the Law, I muſt ob- 
ſerve that the Writ was moved for very early 
laſt Term, and that fairly, being ſpecially 
prayed (as appears by the Minutes) to be di- 
rected to the Mayor, Commonalty and Citi- 


zens of London, which is the corporate Name, 


and ſerved on the twelfth of February, which 
was the next Common-Council Day after- 
wards, , 


Ir has been moved that this Writ, being 
directed to the whole Body by the Corpora- 
tion Name, is wrong directed, and therefore 
ought to be quaſhed, 


Whether the Direction be right or wrong, 
I do not think it neceſſary to declare any 
Opinion, but hold that it ought not to be 
quaſhed on a Motion, 


I agree that, if the Court had been impoſed 
on, and the Motion made in great Abuſe of 
the Court by alledging a falſe Fact, it might 
have been quaſhed on a Motion; that the 
Court have ſuch a Power appears by Gro 
Caſe, which was a Mandamus to Sir Richard 
Reines to grant Adminiſtration, and afterwards 
it appeared on Motion that the Deceaſed 
had made a Will, and the Plaintiff was ſum— 
moned into the Spiritual Court to prove 4 

all 
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and ſtood out in Contempt of that Proceſs, 

| whereby it was plain that no ſuch Mandamus 
ought to have iſſued, and the Court quaſh- 
ed it. 


But this Caſe is otherwiſe, and we ought to 
wait for a Return, ſince in my Opinion it 
does not certainly appear that the Writ is 
Vrong. 


l am rather inclined to think the Direction 
| 1s right, Eaſtwick's Caſe, Stile 32. the Man- 

damus is directed by the corporate Name, and 
it is there ſaid to be the only proper Way of 
Direction; 3 Bulſt. 189, 190. is ſtronger, 
Rol. Rep. 409. Sir Thomas Holt's Cale, 2 Hil. 11. 3. 
Jones 51, Mandamus was quaſhed becauſe di- 
rected to the proper Officer to do the Act, 
and not the Corporation, 3 Keb. 667, 668. 
held per Holt Chief Juſtice in the Caſe of 
the Mayor of Abington, that it might be good 
either Way. Dy. 333. A Mandamus to reſtore 
was directed to the Mayor, Aldermen and 
Sheriffs of London. 
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But it muſt be admitted that there is great 
Variety in the Caſes of Directions of theſe 
Writs, ſome being to the Perſons amoving, 
others to the Corporation, ſome to the Com- 
miſſioners for regulating Corporations on the 
Corporation Act, as the Caſe of Hurſt, who 
was removed from being an Attorney of the 
City Court of Canterbury. 
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A Difference was taken at the Bar between 


nadamus to ſwear and thoſe to reſtore, as to 
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the Direction, but there is no Warrant for 
that in the Books, and in this Caſe I obſerve 
it is to admit as well as to ſwear, and that being 
to let a Member into the Body is a Corpo- 
rate Act, and under the ſame Reaſon as a Writ 
to reſtore. 


But if this Matter be only doubtful, I think 
we ought not to determine it on a Motion, 
becauſe the doing it may be miſchievous, but 
the refuſing cannot. If we determine againſt 
the Plaintiff before the Return, we preclude 
him of his Writ of Error, but the other Side 
may have their Exception to it on the Return, 
therefore it ſeems reaſonable for us to fee the 
Return firſt, which will give us a great deal 
of Light, for I take it for granted that fo 
great and honourable a Corporation as the 
City of London will make a true Return, anc 
ttate the Matter right. 


It will be harder to do this now when the 
Writ is gone out, than it would have been to 
deny it on Motion, and I apprehend this Me- 
thod will be very miſchievous both to the 
Subject and the Court. 


As to the Subject it will induce more De- 
lays than the Alias and Pluries heretofore, 
and hinder the Effect of the late Act for ma- 
king theſe Proceedings more ſpeedy and effec- 
tual, and this Law ſupplies another Reaſon 
againſt it, (viz.) that the Party takes his Man- 
damus at his Peril, and if it be wrong muſt 
pay Coſts for it. 


As 


15 


6 
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As to the Court, that will be much entan- 
oled by it, for we ſhall be to try who is the 


proper Officer, by Affidavit, upon Motion in 


every Caſe of Mandamus, 


239 


What makes this Examination the leſs ne- Mendamus 


ceſſary is, that a Mandamus gives no Right, 


was before. 


To me it is ſtill very uncertain who has the 
Right to ſwear in, and where, whether the Alder- 
man after the Wardmote is over, or only the Lord 
Mayor, and whether he is to do it in or out 
of Council; beſides that, it appeared in the 
Motion, that there were Inſtances of the Com- 


mon Council themſelves intermedling in the 
Admiſſion of their Members. 


Mr. Juſtice Eyre: I am fo unfortunate as 
to differ from my Brother, for though no 
Body has a greater Regard for his great Learn- 
ing and Judgment than myſelf, yet I muſt be 
guided by my own ſuch as it is. 


The Motion was that the Writ ſhould be 
ſuperſeded, and under that Conſideration we 
hitherto talked of it amongſt ourſelves, though 
my Brother now argues againſt quaſhing it ; 
now I agree with him that it ought not to be 
quaſhed, for that can only be on the Record, 
but I think it ought to be ſuperſeded, becauſe 
it iſſued improvide. 


8 2 For 


no right, but 


| 3 the Title t 
but the Title to the Office remains juſt as it the Office Saas 


mains as be- 
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For if the Court had been rightly informed 
of this Matter on the firſt Motion, as they are 
now, they would not have granted it, 


The State of the Caſe is this: The Common 


Council are choſen yearly on St. Thomas's Day, 
by Virtue of a Precept iſſued by the Lord 
Mayor to the Alderman of each Ward, 
who is to ſummon a Wardmote to chooſe, 
and then to adminiſter the Oath to them, and 
return them on the Precept to the Lord 
Mayor in order to be admitted into the 
Common Council; in this Caſe Sir Joſeph 
Sharpe and ten more are put upon one Side, 
and A. B. and ten more on the other Side, 
the Alderman ſwears in and returns to the Lord 
Mayor A. B. and his Company, whereupon 


Sir 7of. S. and his ten pray Mandamus from 


this Court directed to the whole Body, 
which is ſerved upon the Lord Mayor. 


Jam of Opinion that this Writ ought to be 


ſuperſeded, becauſe ill directed. 


To form a Judgment in this Caſe, two 
things are conſiderable; what the Court would 
have done in Caſe this had been an origi- 
nal Motion, and all this Matter had ap- 
peared, 


2. What the Court can do ſince the Writ 


was iſſued, and not returned, and whether we 


can now take Notice of this Matter. 


As to the firſt, if this was an original Mo- 


tion, I think che Writ ought to have been di. 
| rected 
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rected to the Lord Mayor, and not to the 
Corporation, becauſe it appears that he has the 
Right and Power to execure it, and that the 


Common Council, who are the repreſentative 
Body, have not, 


It was ſaid at the Bar, and my Brother 
thinks that where an Act is to be done by a 
particular Officer, the Mandatory Writ is to 
be directed to the Body who have the Inheri- 
tance, Caſes have been cited to prove that it 
mult neceſſarily be ſo in the Mandamus to re- 
ſtore; and my Brother thinks that a Manda- 
mus to ſwear and admit ſtands upon the ſame 
Foot; but the Caſes of Mandamus's to reſtore 
have been denied to be law ſince; beſides I 
inſiſt that there is no Compariſon between 
Mandamus to ſwear and admit (which is the 
ſame thing, and the latter only a Conſe- 


quenee of the former) and a Mardamus to 
reſtore, | 


Eaſtwick's Caſe has ſeveral Things in it 


that appeared to be wrong, but on View of 
the Writ is certainly right, for it is directed 
to the Corporation to reſtore, upon a Suggeſ- 
tion that they had removed him. So that it 
was ſent ro the Perſons who had done the 
Wrong, which was the proper Way in that 
Caſe, bur affords no Argument to infer the 
general Conſequence, that ſuch Writs ought 
always to be fo directed. 


Sir Thomas Hull's Caſe, Jones 53. 2 Keb. 
668. the Reaſon of that Judgment is given 


in Keble, and it is, that a Writ of Error to 


83 remove 
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remove a Record out of an inferior Court 
ought to be directed to the Lord of the 
Franchiſe; now that this is certainly falſe,. for 
it muſt be directed to the Judges of the 
Court. | | 


'; 
g Hloli Chief Juſtice ſaid in the Cafe of the 
| Mayor of Abingdon, that Sir William Jones, 
| Serjeant Pemberton, and all the learned Part 
a of the Bar, wondered at the Reſolution, the 
| Writ ought to go to the Officer that is to 
execute it, for there can be no Convenience 
in ſending it to the whole Body, but an Incon- 
venience there may be, becauſe their Majority 
may obſtruct it. 


5 N B. Theſe There are many Precedents in the Crows 
Jia ate of Office of Mandamus's to reſtore, directed to 
f the Bag roll in the Perſons that have done the Wrong, and 
the Crown : 

Office, not not the whole Body. Hill. 14 & 15 Car. 2. 
the Rolls in Mich. 29 Car. rot. 79. Paſ. 2 . S M. 


thoſe per C. J. rot, 35. Hil. 2 W. & M. rot. 40. 


1 But if theſe Writs of reſtoring were always 
. otherwiſe, yet no Conſequence could be draw: 
it. from them to a Mandamus to ſwear and ad- 
. mit, for that is an Authority or Power not 
Il. neceſſary to ſubſiſt in the Corporation, but 
1 ; may be in a ſingle Perſon, it is not incident to 
1 the Corporation, for if not appointed by the 
Charter, they cannot do it, but it muſt be by 
1 Dedimus out of Chancery, as the Mayor ot 
19 the Devizes always is, ſo that however reſto1 ing 
14 may be a Corporate Act, to ſwear is a particu- 
lar Authority. Mich. 34 Car. 2. rot. 309. 
Pa ch 2 W.& M. rot. 32, 34. 3 
| 110]. 
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Trin. 4 Anne, Regina v. Major* Hereford, 
the Caſe of Eaſtwich and Sir Thomas Holt were 
cited, and diſallowed, and my Brother Powe! 
ſaid expreſly, that Writs ought to be directed 


| to the Perſons who are to obey them, other- 
| wiſe how will People know who is to execute 
| them? 


And this is founded on great Reaſon, but 
the contrary Method, is ſubject to infinite 
Inconvenience, and confounds all the Diſtinc- 
tion and Order, which the Crown has ap- 
pointed for the Diſtribution of a Power of a 
Corporation, and puts all, at leaſt the Poſſeſ- 
ſion of all, in the Common Council; this 
ſurely is very contradictory to the Truſt repo- 
ſed in this Court for maintaining that Order 
which the Crown ſets yp. 


To direct a Writ to Perſons not having 
Authority to execute it, is to command them 
to commit a Crime, and their Qbedience 
would ſubject them to a Penalty, an Infor- 
mation for adminiſtring an Oath without Au- 


thority; one would think that upon theſe 


Reaſons it would have been in the Power of 
the Court to deny ſuch a Mandamus, had the 
Fact appeared on the original Motion. 


As to the ſecond Conſideration, what the 
Court can do now ſince the Writ iſſued, my 
Brother doubts whether we can take Notice of 
this Matter before the Return; but I am of Opi- 
non we may, this being a Truſt in the Court, 
and we have a Right to look into that Mat- 
ter, prevent that Injuſtice and Confuſion which 
| S 4 18 
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is going on; and it ſeems fo far from being a 
Delay to the Party, that it is ſpeeding the Cauſe, 
and taking them out of a wrong Way to put 
them in the Right, for if the Common Coun- 
cil ſhould {wear in the Plaintiffs, they not 
having Authority, it would be a mere Nullity, 
and only turn the Plaintiffs round again; the 
Caſe will be the ſame, whatever they do upon 
the Writ, whether they return an Obedience, 


Non fuit electus, or that they have not the 
Authority. | 


That there is no Neceſſity for this Matter 
to appear upon the Record, Grey's Cale is a 
full Authority. Mich. 9 V. 3. Rot. 73. there 
the Court ſuperſeded the Mandamus upon a 
Motion, though the ſame Anſwer might have 
been given there that is uſed here, that the 
Court ſhould wait till the Fact appeared upon 


the Return. 


This Writ ought to be ſuperſeded, and we 
have a Power ſo to do, becauſe it was granted 
upon a wrong Suggeſtion to the Court, and 
the Recital is falſe; the Recitals of all Writs 
ought to be according to the Truth, and if this 
wert ſo it would have run thus, That whereas 
Sir 7. S. was elected, and the Lord Mayor 
has a Power of ſwearing, therefore the Queen 
commands the Lord Mayor, Commonalty and 
Citizens, i. e. the whole Body, to ſwear him; 


ſurely the Court would never have granted 
ſuch a Writ. 


It has been ſaid that the Writ may be di- 
rected to the Corporation, and they are a 
1 take 
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take Care that the Member, in whom that 
| particular Power 1s veſted, does his Duty, 
| but I think it is beneath the Dignity of this 
Court to pray an Aid of a Corporation to 
enforce an Execution of their Writ, they have 


a Right and Power to oblige every Officer to 
do his Duty. 


The Inſnia of a Corporation are certainly 
the Franchiſe and Property of the Body, but 
we never direct Mandamuss to deliver In- 


fignia to the Corporation, but to the particular 
Officer, 


Upon this Reaſon I am of Opinion that, 
if this Matter had appeaced on the original 
Motion, the Court would have denied the Man- 1 
damus, and that the ſame Power remains ſtill [ 
in the Court notwithſtanding the Writ has | 
iſſued on a falſe Suggeſtion, 


My Brother obſerved that this was a Writ 
to admit as well as to ſwear, and endeavoured 
to diſtinguiſh between theſe two Acts, but 
they are really the ſame, the Swearing is the 
Admiſſion, and it would be a good Return 


for the Officer to ſay that he had ſworn him 
and no more, 


Mr. Juſtice Z. Powys : I am of Opinion 
that the Writ ought not to be ſuperſeded, 


LI obſerve that it is not directed to certain 
wrong Perſons, but to the whole Body Corpo- 
rate, which includes every Part, and the Writ 
Sives no Authority to do the Act to any Part 


that 
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that had it not before, therefore it muſt be 


taken reddendo ſingula fingulis, and they that 
have the Power ought to execute it. 


As the Writ gives no Authority to admit, 
ſo it gives no Right to the Perſon admitted, 
but is like the Admiſſion of a Copy holder by 
his Lord, 


Here is a Variety of Authorities, ſometimes 
the Aldermen have it, ſometimes the Lord 
Mayor, and when it is to go over from one 
to the other is not made certain to us. Bro- 
ther Hre's Argument goes on begging the 
Queſtion, for he takes it as if we certainly 
knew who had the Authority, as if it had 
been tried, but that does not appear to me. 


No Body can ſay chat a Mandamus muſt 
never be directed ro a Corporation in general, 
for in a doubtful Caſe, they are the propereſt 


to find out who is the legal Officer of their 


Body to execute it. 


On Motions for Mandamus's we grant them 
of Courſe, and the Perſon to whom directed 
muſt return, when the Matter will- be certain; 
it would Occaſion great Delay, ſhould the 
Plaintiff be put to take out a new Writ, whillt 
the Buſineſs is thus in Nubibus; beſides it 15 
putting a great Difficulty on the Plaintiff to 
find out the ſpecial Officer, for a Corpora- 
tion may poſſibly have a new Charter with a 


. different Diſtribution of Powers, which tie does 


not knoy of. | 
; py, © e 7 8 Greys 


Reports in the King's Bench, &c. 
| Grey's Caſe differs from this here; it ap- 


peared that no Maxaamu: ought to go ar all, 
there was a Will, and therefore could be no 
Adminiſtration, ſo the Foundation was ahn 
away, 


I will not ſay that it may not be good 
both Ways, but the Caſe is not the ſame pow, 
as if it were an original Motion, greac 18 
culties will be put on the Court to er on the 
Examination of the Fact by Affidavit in all 
theſe Caſes, 


Another Thing is, we are not to preſume 
that a Body Politick will do wrong, let them 
do it at their Peril. 


The Precedents in Print cited are Eaſtevich's 
Caſe, Taylor's Caſe, Kol. Abr. ſ. 409. where it 
is ſaid more proper to be directed to the Body 
Politick than a particular Officer; theſe are 
better than many Precedents in the Office, 
which have paſſed /s filentro without being 
litigated. 


Hob. 15. It is ſaid that the Privilege is 
veſted in the Body, though the Execution of 
it may be in a particular Perſon. I think fo 
great a Point as this ought not to be deter- 
mined on a Motion, but we ought to expect a 
Return. 


Parker Chief Juſtice: There is no Occaſion 


ſor me to deliver any Opinion, ſince it ap- 


Pears already that this Writ cannot be ſuper- 
leded; but becauſe I think it a Noble Inſtitu- 
| tion 


267 


| q 
* 
1 
1 
v 
4 
g 
1 
05 
> 


Reports in the King's Bench, &c. 


tion of the Law of Exglnad, that Judges are 
publickly to give the. Reaſon of their Judg- 
ments, and for the Sake of Juſtice in general, 
to prevent a Precedent which in my Appre- 
henſion may be prejudicial, I will do itz the 
Principal Conſideration is, whether this be a 
good Writ or not. 


The Caſe has been ſtated with great Clear- 
neſs by my Brother Eyre, and the ſecond of . 
my Brothers mentioned it as doubtful, yet I 
take it to be certainly agreed, that the Power 
of ſwearing is firſt of all in the Alderman at 
the Wardmote, and afterwards in the Lord 
Mayor; but though it ſhould not be fo clear 
whether the Alderman has then loſt all his 
Power, yet it is agreed on all Hands that the 
Common Council never had, never executed 
that Power, 


The Writ is directed Majori, cœ'itati et ci- 
vibus ci vit London, and it ſuggeſts that the 


Plaintiff was duly elected purſuant to the 


Conſtitution, Et in locum et officium ill” per 


vos Jurari et admittt debuit, &c. 


The_ Foundation here ſuggeſted is plainly 
falle, and therefore the Writ is wrong. 


This Court has 2 Superintendency over all 
inferior Officers, which it exercifes in two dit- 
terent Manners, 


OY By Mandatory Writs, to make them 
execute that Authority which they have. by 
FE 
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2. By Information, for uſurping a Power 
which they rightfully have nor. 


Now the only Reaſon to make this Writ 
good muſt be, that it is the beſt Method to 
oblige the Corporation to execute that Power 
which is in them, 


The Caſe in S/yle is of a Mandamus to re- 
ſtore, directed to the whole Body upon an 
Amotion by the Body; what is ſaid by the 
Court there is that it is well directed, but it is 
the only way, as ſaid by Maynard who argued 
it; though I agree that it is held fo in the other 
Caſes cited by my Brothers; but though my 
Brothers found themſelves on thoſe Caſes, yet 
they admit them not to be Law, for they 
both ſay it may be well either Way, whereas 
thoſe Caſes ſay the contrary. 


The Paſſage in my Lord Hobart ſeems to 
me an Authority directly the contrary Way 
from that for which it is cited. It is a Privi- 
lege that is veſted in the Body in Point of 
Intereſt, though the Execution may be in a 
particular Member; this makes a Diſtinction 
between the Intereſt and Execution, and this 
Writ relates only to the Execution of the 
Privilege, not the Intereſt, which is a different 
Conſideration. 


If this were not ſo, it would make ſtrange 
Confuſion ; the Inheritance of the Office of 
Sheriffs of Landon and Middleſex is in the 
City;; can the Mayor, Commonalty and Ci- 

5 tizens 
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tizens of London, therefore execute the Powers 


of the Sheriffs of London and Middle ſex ? 


So of a Juſtice of Peace in a Corporation, 
the intereſt is in the Body; ſhall therefore a 
Mandamus to fign a poor Rate be directed to 
the whole Body? No Body will deny but this 
is abſurd. | 

The only Difference between theſe Caſcs 
and that at Bar is, that in them the Abſurdity 
appears at firſt Sight, and fo it does here, 
when ſhewn ; if it be ſaid that thoſe Caſe: 
are only collateral to a Corporation, this of 
admitting and fwearing their Officers necel- 
fary, my Brother Eyre has already given the 
true Anſwer fo 1t, that this' of ſwearing an 
Officer muſt be given to them by ſpecial ex- 
preſs Authority from the Crown, otherwiſe 
they cannot do 1t. 


It is the Duty of the Officer to do it, 
though 1t is the Intereſt of the Corporation to 
have it done. i 


There is no avoiding the Force of this 
Argument, but by laying it down for a ge- 
neral Rule, that every Act, done by a Part 
of the Corporation by virtue of a Franchiſe 


veſted in the whole, is in Conſideration of 


Law an Act of the whole Corporation. 


If chis be true, the Conſequence is, that 
ſuch an Act muſt be ſo ſer forth in all judicia 


It 


Proceedings. 
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If fo, then in Caſe of a Mandamus to a 
particular Officer, and he makes a falſe Return, 
the Action will lie againſt the City. 


If an Information Quo warrants be brought 
againſt an Officer who is to be elected by a 
ſelect Number, the Election muſt be pleaded 


| to be by the whole Corporation, for if it be the 


Act of the Corporation, it muſt be ſo pleaded 
in all Caſes. 


'And this opens the Way to another Reaſon 
which was mentioned by Brother Eyre, that 
this Notion confounds all that Order and 
Diſtinction of Power which the Crown has fer 
up in Corporations. 


There is a great Difference between a Right 
to have Officers and a Right-to choole Officers, 
the former is in the whole Body at the ſame 
Time that the latter may be in a ſelect Num- 


. o ? 


| ber, and the Caſe of ſwearing them is the 


lame, 


No Authoricy has been cited to prove that 
the Direction may be good either one Way or 
another, I have a Note of the Caſe of Abing- 
don, Hil. 11 W. 3. which I took myſelf in 
Court, and it appears to be a Mandamus to 
elect and ſwear, and was directed to James 


Courteen, Mayor, and the Bailiffs and Burgeſſes 


of Abingdon, (exc. A. B.) an Exception was 
taken by Mr. Lechmere, that it ought to be 
directed to the Perſons who are to do the Act, 
and that it would be ill to direct it to the 

| Corpc- 
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Corporation, when they have not the Power 
. to do the Thing commanded. 


Writs of Reſtitution differ very much from 
Writs to admit; for 


E 1. They follow the Amotion which is prima 

facie incident to a Corporation, for every Cor- 

% poration may remove its Members when con- 

; vict for an infamous Crime by Verdict, though 

| perhaps not in a ſummary Way; Swearing is 
un: otherwiſe. | 


5 | 2. Every Act of hindering the Exerciſe of 
by an Office is an Amotion, and if the Office 
3 will bear it, may be a Diſſeiſin, and an Aſſize 
may lie for it. | 


RRP TY_ES — 


The Caſe of Hurſt an Attorney of Canter- 
bury, the Reaſon of which was, that the Cor- 
poration inſiſted upon the Removal and kept 
him out, and ſo made it their own Wrong. 


- 7 


That in Caſes of Reſtitution no Authority 
| 6h is wanting, either to the Act of removing or 
| reſtoring z the firſt is doing a wrong Removal 
minus juſtè, and the latter is only the taking 
1 away that Wrong, this requires no Authority, 
1 for any Man may remove his own Wrong, 
| "8 but ſwearing an Officer is an authoritative 
i} Act, and muſt be done by him who has the 
Authority. 


= Another Difference is, that Caſes of Reſti- 
T4 tution are generally where the Turning out 
has been by Common Council, and they mes 

che 
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the Return without conſalting the Corporation | 
at large, ſo no Body is concerned in the Exe» | 
cutior but the proper Perſons ; but in this Caſe 
the Common Council, as the repreſentative 
Body of the City, may make the Return with- 
| out the Conſent of the Lord Mayor, who ap- 
| pears to be the proper Officer, 


| The very Frame of the Writ which is per h 
vos jurari debet ſuppoſes it to be directed to | 
the proper Officer to do the Act. 


One of my Brothers ſaid that this muſt be f 
taken reddendo ſingula ſingulis, and if the Lord 
Mayor has the Authority, he may execute it, 
but my Lord Mayor could not do it without 
the Concurrence of the Common Council, 
without ſubjecting himſelf to an Information 

for it, as it was ſaid by Holt in the Caſe of 
Abingdon. | 


But it was held in the Caſe of the Mayor 
of Hereford, that it could not be taken red. 
dendo fingula © fingulis, though the Direction 
was only to a particular Perſon; much leſs can 
there be a Diſtribution, being to a Body Po- 
litick, which is but one Perſon and muſt be 
taken intire. | 


It was objected, that it did not appear that 
the Alderman's Power was quite gone, but 
though he ſhould have a concurrent Authority, 
the Writ might be well enough directed to 
Mayor, and either of them might obey it; 
in the Caſe of Abingdon it appeared the Re- 


corder had a concurrent Authority, and it was 
1 T held 
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held he might obey the Writ, and if this were 
otherwiſe, the Writ might be directed to both 
of them, and ſuggeſt per vos vel unum veſtrum 


jurari debuit, Sc. but the Expedient propoſed 


in this Caſe is, that becauſe either the Mayor 
or Alderman hath the Authority, and it is 
doubtful which of them, therefore we muſt 
direct the Writ to neither, but to thoſe who 
without all Doubt have not the Authority. 


As to the Diſtinction made by my Brother 


between admitting and ſwearing, it is not pre- 
tended - that there is any Difference between 
them in this Caſe z my Brother indeed made 
it to be the Caſe of admitting a new Member 
into the Body, but there is a great Diverſity 
between that and ſwearing or admitting an 
Officer; the former is incident to a Corpora - 
tion, the latter not. 


Whereas there is another Ceremony requi- 
red to the Admiſſion beſides the Swearing, 
the Denial of that after he is ſworn, is a keep- 
ing out, and a Writ of Reſtitution will lie. 


The laſt Conſideration is, whether this be 


2 proper Time to ſet this Matter right, or ve 
muſt wait for a Return. | 


My Brother. ſaid that, if the Court had 
been impoſed upon in granting the Writ, they 
might ſuperſede it on a Motion, but that the 
Motion for this Writ was fairly made, but! 


muſt ſay that it ſuggeſted a Falſhood to the 
Court. | 


Every 
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Every Gentleman who moves for a Mun- 
dannis, is underſtood to tell the Court that 
his Client was elected into the Office, and 
ſuch an one has a Right of Swearing, and 
if that had been done truly in this Caſe, the 
Court would have directed the Writ to the 


Lord Mayor. 


It is faid that a Delay will be created, and 
the Plaintiff prejudiced by the Writs being 
ſuperſeded, perhaps that may be otherwiſe in 
fact; however that is, ſurely the Court is not 
concerned that the Plaintiff ſhould take Benefit 
tor having impoſed on them. 


But it is ſald it will be troubleſome and en- 
tangle the Court to examine theſe Matters 


; upon Motion; for my Part I am not afraid 


of the Trouble of doing Juſtice in any Caſe, 
but in this that Obligation does not hold, far 
the Matter is agreed at the Bar. | 


It is faid this will appear better upon the 
Return, but I think it is as certain now, as 
it can be then, and we may determine upon 
it as was done in the Caſe of Grey, Beſides 
it may poſſibly never appear on the Return, 


for the Common Council may ſwear them in. 


But then it is ſaid that this Writ cannot 
give an Authority to ſwear, nor a Right to 
the Plaintiffs if they ſhould be ſworn upon it, 
then I ſhould think the Conſequence is, that it 
is better to ſtop this Writ which can confeſſed- 
ly do no good, and may do Miſchief, for it 
can tend only to Confuſion, and to bring ele- 

T 2 ven 
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ven Perſons againſt eleven Perſons in the Poſ- 
ſeſſion of the ſame Office. 


I think the Writ is wrong, the Court were 
ſurprized in the granting of it, and therefore 
it ought to be ſuperſeded. 


Eyre Juſtice : If the Granting a Writ in 
this Nature puts it ſo much out of 'the Power 
of the Court, that they cannot retreive it, I 
ſhall expect of every Gentleman who moves 
for a Mandamus hereafter, that he ſhould 
bring an Affidavit where the Right of ſwear- 
ing is lodged, for this will have ill Con- 
ſequence. 


Regina v. Patcbin. 


Indictment for {| NDICTMENT for foreſtalling ſetting 
— forth, that the Defendant bought Goods 
Ml ob S coming towards publicum mercatum de Darkin 
Darkin ven- vendend*, the Defendant demurred, and upon 
dend, held Argument Mr. Darnel objected that no Of- 
5 far fence was charged, for it did not appear 
_ that the Goods were coming towards that 
Market to be fold in the ſaid Market, which 
is the Deſcription in the Statute 5 Ed. 6. 
14. and cited Rol. Rep. 42 1. 2. Weſt's Prece- 

dents 109. | 1 


Mr. Lutwych endeavoured to maintain it by 
ſaying that the Word Foreftalling was uſed, 
which was the Term of Art, and what that 
meant was made certain by the Statute, * 

8 
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the other Way would make the Intention ne- 
ceſſary to be proved, which was impoſſible. 


Parker Chief Juſtice: Here want the Charge in In- 
Words ibidem vendend', for the Statute is ſo, to dictment muſt. 
be fold in the ſame Market, the Charge muſt A 2 
be laid in the Words of the Act; what would Statute. 
be ſufficient Evidence of it is another Con- 


ſideration. 


Eyre Juſtice : Suppoſe a Man was bringing gee 31 Geo. 2. 
2 Load of Hay towards London, not to fell in c. 40. 
the Market, but deliver to a particular Perſon, 
and another buys it of him on the Road, 
that is not the Crime of Fereſtalling, and yet 
it is within this Indictment, 


Foreſtallabat contra formam Statuti will not 
help it, for you mult lay the Fact in the 
Words of the Act: Suppoſe an Indictment 
were only that A. murdered B. that would hot 
be good, for you muſt ſay by a Stroke, c. 
that Precedent in 2 Weſt 109. and another, 
in the ſame Book are wrong, | 


Per Cur jud' pro Def” niſi Cauſa ante nem 


Termini. 


, 
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Ocder of Juſ- A N Order of Juſtices upon the De- 
tices to receive 1. fendant for not receiving an Appren- 
— ur the tice bound to him by Indenture by the Church- 
Churchwar- Wardens, Cc. was returned on a Certiorari, 
dens quaſhed, and Exception was taken to it, that a Cove- 
guia Indenture nant was inſerted in the Indenture to oblige 
en a; the Maſter at the End of the Term to give his 
according to 3 two new Suits of Cloaths, one for 
the Statute, Holidays and another for Working Days, 
and that which the Juſtices had no Authority to do by 
voiced the the Statute, But Mr. Forzeſcue inſiſted that it 
—_ nden was in the Diſcretion of the Juſtices, and that 
Fol. 283. they were proper Judges to ſettle the Cove- 
Caſe of Set. nants of the Indenture, and by the Statute 8 
end Rem. 20. & 9 W. 3. c. 30. the Maſter is to receive 

him according to the Iudenture, but though 

nt ſhould be void as to the Covenant, it would 

be good for the reſt. But the Court held 

that this Covenant was void and avoided the 


whole, becauſe if the Maſter received him he 


would be bound by the whole Indenture, 


that the Juſtice could not provide for any 


Thing to be done at the End of the Term, 
for they are only to ſettle the Indenture of Ap- 
prenticeſhip, and when that is expired their 
Authority is at an End, that they cannot or- 
der any Wages or Money to be paid to the 
Apprentice during the Term. Quaſhed. 
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Cole v. Haulins. 


NDEBITATUS 775 laid on a Day Irdeb A laid 

above ſix Years ago, and the Requeſt poſtea one Day, Stat: 

ſcilicet eodem die et anno. The Defendant Limitation 

pleaded quod cauſa action non accrevit infra gorjication 

er . Sc. 5 Plaintiff replied that fo — Promiſe 
Bill was filed iel jour, and that the promiſe was made on 

was made within ſix Years before, ſcilicet at 12— 

a Day after the Day in Narr'; the Defendant 9, Vi 

demurred, and inſiſted that the Replication pgg, 

was a Departure. To which the Court inclined, 

| and ſaid that though the Day was not material in 

Evidence to a Jury, yet it was on the Record, 

and the Plaintiff could not depart from it, 

| for it was inconſiſtent for him to ſay on the 

| ſame Record, that a Thing which he had al- 

| ledged before to be above ſix Years ago was 

done ſince that Time, 


251, 


Jeffreys and Barrow. 


R. Gilbert for the Plaintiff, chat the Dat v. Bir 
Finding of the Jury that the Defendant ens per 
| had Lands by Deſcent before the Tze of the 2%! <ie 
{ Writ ſufficient to ſatisfy the Debt, was a good 55, Rey 
Finding within the Intention of the Statute of g fair a- 


384. GM. c. 14. mY ze Cc. Sur 3 
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Held that the That the Iſſue is joined on the Sufficiency 
Jury muſt in- of the Verdict, having found there could be 


Fa no Occaſion of an Enquiry of Office after- 


par ticular In- wards at Common Law; if it were found 


queſt after the that the Heir had never ſo little Land by De- 


N for ſcent, he ſhould be charged with the whole 
, endant, Debt for this falſe Plea, and the Alteration 
introduced by the Statute was to enable the 
Creditor to recover after the Alienation of the 
Heir; but then he is to take the Proof of 
the Value upon himſelf, and recover no more 
of the Debt than the Value of the Lands 
amounted to, but the ſame Replication in Form 
might be preſerved, only the Time changed 
from the Day of purchaſing the Writ to a pre- 
cedent Time. | 


Inqueſts of That Inqueſts of Office are not to be made 
bow. fog c but in Caſe of Neceſſity, where the Matter 
Neeeſſity. ar cannot appear upon the Verdict, becauſe ny 


Attaint lies on ſuch Inqueſt, 


That in this Caſe the Value of the Lands is 
ſufficiently aſcertained by being referred to the 
Debt, and it is not like the Caſe of a Quare 
Impedit, where the yearly Value muſt be ex- 
preſsly found, for that is the Words of the 
Statute of HYetminjter. 


Adjudicentur damna ad valorem de die de 
duobus annis, Which being returned to the 
Court they are to adjudge the Damages upon 
that, but here the Jury are made the ſole 
Judges, and the Statute does not require we 

: yeal!y 
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yearly or other Value to be found; it is like 


the Caſe of an Executor, and that ſeems to 
be the Intention of the Statute where the 
Finding is to the Value of and in 
3 H. 6. 34. it was doubted whether a Find- 


ing to the Value of the Aſſets beyond the Debt 
would be good, 


Parker Chief Juſtice : The Strength of the 
Objection in this Caſe is, that the Jury have 
not found any Value of the Lands at all. 


At Common Law the Pleading and Finding 


| were exactly as in this Caſe, except as to the Time 


in the Replication. So that this amounts to more 
than a general Verdict for the Plaintiff, as it 
would have been at Common Law in Caſe 


| any Lands had been found at all, but if this 
| is to be taken as a Reply upon the Statute, 


then the Words in/ufficien” ad ſatisfac, &c. 


cannot be material, though they ſhould do no 
Hurt, there the Conſequence of their being 
| not material in the Iſſue is, that they are not 
| fo in the Verdict, for if he had proved never 
| fo little, that muſt have been drawn up, or 


elle the Finding muſt be for the Defendant, 


| Which is contrary to the Intent of the Act. 


Mich. 2. 14. 


The Caſe of a Quare Impedit was cited to 


prove that the Defect of an Inqueſt on Trial 


cannot be ſupplied now, for it muſt be by the 
lame Jury. 


| Hee Juſtice: This Act was intended to pre- 
vent three Inconveniences; 1. that the Credi- 
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tor ſhould not be cheated by Deviſe; 2. Alie- 
nation; 3, that the Heir ſhould not be charg- 
ed with the whole by his falſe Plea, But this 
Method would prevent the Effects of it. 


The Jury are no more made Judges of the 
Damages in this Caſe, than in Quare Impedit ; 
but the Court are to judge, upon the ſpecial 
Finding of the Jury, of the Value how much 
Debt or Damages they ſhall give Judgment for. 
Cheney's Cafe 10 Rep. 


Ec. Litt. This is not an Inqueſt of Office, but it is 

355: b. Part of the Duty of the Jury upon this Iſſue 
to inquire of the Value; and an Attaint will 
lie for not doing it. Sid, 380. Lev. 255. 


J. Powys Juſtice : If the Verdict had been 
for the Defendant, it would have been imma- 
terial, and muſt have been ſet aſide. 


The Court awarded a Repleader, 


Regina v. Simpſon. 


Conviction for M R. Ager moved to quaſh a Conviction 


Deer Stealin . | 
3 wy for Deer Stealing on 3 & 4 W. & M 


& Wc i. © 10. and took the following Exceptions. 


10 Mod. 248, 

41, 378. 1. That the Information was too general, 

the Fact being alledged on no particular Day, 

but between the laſt of July and the ſixth of 

Auguſt, during which Time there might be 
twWo 


oſt. 


a owe oma wa %o 


Reports in the King's Bench, &c. 


| IF two Owners of the Park, and conſequently it 
Vvould be impoſlible to know how to diſtribute 
che Penalty, one third whereof is to the 
Owner; beſides it would put great Difficulties 
on the Defendant in making his Defence, for 
e if they may take a Latitude for fix Days, 
they may as well do it for ſo many Months, 
and ſo on; if the Defendant has a Releaſe, 
and that be dated within the Period, how 
can he plead that, ſo as to appear to be after the 
Offence; the like Difficulty will be in Caſe of 
| Pardon. 


2. The Offence ought to be laid to be 
committed voluntarie, for there may be an un- 
lawful Killing, and yet if it be not voluntary 
nor maliciouſly, not within the Act. | 


3. This is a Conviction upon Default of 


Appearance, and no Proceſs is iſſued againſt 


| him, but only allowed that he had notice, 
| the Juſtices cannot convict on Default, for no 
| ſuch Power is given by the gar but the 
Words imply the Contrary, for the Convic- 
tion is to be before a Jultife of the County 
| where the Fact is committed or the Party ap- 
prehended. | | 


M. Mr. Lutwyche contra: As to the firſt, that 
was overruled in Caſe of The King v. Chandler, 
Hil. 11 V. 3. it is agreeable to the Proceed- 
088 in other Caſes. Informations in the Ex- 
equer are fo laid, and in Treſpaſs where a 
Continuando is not proper the Manner is, that 
between ſuch a Day and ſuch a Day he did 


Evidence 


the Treſpaſs, otherwiſe he could not give 
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Evidence of more than one Day, and no In- 
convenience can ariſe from this, for in Caſe a 
Releaſe (which can only diſcharge the Own- 
er's Part of the Penalty, and not the Crime) 
the Juſtice will inquire of the Time of the 
Offence, and of the Releaſe; ſo in Caſe of a 
Pardon. 

2. No Occaſion for Yoluntarie, it is laid in 
the Words of the Act illicitè, and concludes 
Contra formam Statuti, which could not be, if 
an involuntary Killing, 


3. Proceſs not neceſſary, the Statute direds 
neither Proceſs nor Notice; but the Court 
have required the latter as agreeable to natu- 
ral Juſtice, but it is alledged in this Cafe, that 
it the Appearance of the Party be made neceſ- 
ſary, the Statute will be wholly eluded, no 
Power given by the Statute to iſſue a War- 
rant. | 


Puzre whe: Parker Chief Juſtice: There is no Reaſon 
ther Juſtices for Jaying the Charge further than the Words 
_—— in of the Act. If the Killing were involuntary, 
Appearance, that muſt come upon Evidence by Way of 
without ex. Defence. 2 8 
preſs Power 
given by the The Iſſue of a Proceſs ſeems to be within 
Statute. the fame Reaſon as Notice, for that was only 
that the Party might have an Opportunity of 
being heard, and the Words of this Act, 
which direct the Conviction to be before 3 
Juſtice of the County where he is apprehend. 
ed, ſeem to import that they cannot proceed 
in his Abſence, but muſt bring him in. * 
| Tyr 


Reports in the King's Bench, &c. 


n- Eyre Juſtice: A Power to iſſue a Warrant 
a will be incident to his Juriſdiction. I do not 


n- WW ſee any Thing in this Act to convict upon De- 


e) fault, and regularly that cannot be done in 
he any Caſe, for a Witneſs cannot be examined 
before ſome Iſſue be joined. 


| There is a Difference in theſe Laws; the 
Act of Exciſe give an expreſs Power to pro- 
| ceed on Appearance or Contempt, which is 
an Argument that where that is not done 
the Juſtices cannot proceed in that Man- 
ver. 1 15 | | 


J. Powys Juſtice ſemble accontre : Becauſe 
the Statute intended a ſummary Proceeding, 
which would be defeated by the Conſtruc- 
tion. 


Adjournatur to next 7 rinity Term. 


yn Chilcot et ux. v. Davis. 

ords n oy 

tary, ASE for theſe Words ſpoke of the wards held 
ay © Wife, Betty Chilcot is a Witch, and has actionable. 


bewitched Ned Goodwin and Morris's 
Child of Lulon;“ on Not guilty pleaded it 
mas found for the Plaintiff, and now moved 
Mr. Gapper in Arreſt of Judgment, that 
ne Action is not maintainable, that to call 
me Witch generally is not actionable by many 
duthorities. 3 Cro. 324. Stile 11, 47. Keb. 
40. Rol. Abr. 44, 45. But in Caſe a par- 
cular Charge of Witchcraft has been ex- 
reſſed, it has been held good; that here is 

| no 


28 5 
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Bi no ſuch Charge, for the Words are ambiguous 
* and doubtful ; et benignior ſententia in verbis 
3} generalibys ſeu dubiis eft preferenda, 4 Co. 
15. Hob. 268, 305. to bewitch one or by 
1 one, in common Speech only imports to be 
Pf under the Influence and Power of that Per- 
„ ſon; Godb, 341. here is no Fact laid within 
This Act is the Statute of * Jac. 1. for the Words and 
repealed by « hath hewithed, Sc.“ carry the Matter no 
9 Geo. 2. e. 5. further than the general Charge of Witch- 
craft. Rol. Abr. 45. Godb. 341. Fw. 132, 
133. Thou hatt bewitched me and alſo 
„my Huſband,” held not actionable in B. C. 
Mich. 4 Anne, becauſe no Act of Witch⸗ 
eraft puniſhable by the Statute as Laming, 
Blinding, Sc. laid. Sid. 50. Cro. Fac. 299. 

3 Bulſt, 4. eee 


King contra: The Expoſition z mitiori 
ſenſu is a Rule long ſince out of Doors; 
theſe Words were actionable before * the 
Sratute of King James, Cro. Fac. '571. 
© Thou art a Witch and a Sorcerer*” held ac- 
tionable, becauſe Witchcraft of any Sort was 

puniſhable. TEN ON 


If it took away the Perſon's Isife, then it 

was Felony, and if it did other Harm, then 

the Pillory was Puniſhment. Co. Ent, 1. At 
Common Law it was reckoned a Species of 

* This Writ Hereſy, and the Witch of Eye was burnt up: 
is now taken on the Writ * de Heretice comburendo. C0. 
away by 29 Eliz. 474, 480. Tones 97, 197. Cro. Elia 
SS 9' 141, 261, Rol. Alr. 45. Thou art 4 
Hitt. Place. Witch and didſt bewitch my Mother. 2%. 


| 
Cor. 410. 150. Thou doſt work by Necromancy ; de 
o 


Note (b). 


Keporis in the King's Bench, Ke. 28 7 


doſt work by the Devil,“ was held actionable, it 
begets Infamy and Reproach to the Party, and 
makes his Neighbours ſhun his Company. 


Parter Chief Juſtice: If the Words had 
been ſpoke in the Words Mr. G. contends for 
as ludicrous only, and inſinuating that ſhe 
d had an Influence over a Perſon, the Jury ought 
odo have found the Defendant Not guilty ; I am 
5 ſure I ſhould have directed ſo, for then the 
Words had not been proved as laid. 


Mr. Gapper took an Exception to the Ver- In a&ion for 
dict, that che Wife had taken Damages with Words by Ba- 
her Huſband, whereas they ought to be to the ron and Feme 
Huſband only, and cited Keb. 791, where Judg- 3 
ment was ſtayed for that Reaſon, but it appear- ,, both, 2 
ed that in this Caſe a ſpecial Damage was laid to ſpecial Da- 


tbe Huſband, which made it wrong. 3 Lang 


Et per Parker Chief Juſtice : In Action 
of Battery by Baron and Feme, where the 
Caſe per quod conſortiu amiſit has been put in- 
to the Declaration, and Damages given to both, 
judgment has been arreſted, but in this Caſe 
they could not take the Damages other wiſe. 


The next Day Judgment was given for the 
Flaintiff by the whole Court. 


a, 


2 TH E Bail moved to ſet aſide a Judgment 
obtained againſt them upon the Bail 

zu bond, and upon a Reference to Mr. Clark 
y and the Caſe appeared to be, that H. an Attorney 
go was 
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was arreſted, and gave Bond for his Appear- 


ance, wherein the Defendants were his Sureties, 
to the Sheriff, and neglected to put in Bail, 
but entered a voluntary Appearance for his 
Sureties in Actions on the Bail Bond, without 
Arreſt or giving any Notice to them, and then 
let the Plaintiff take Judgment by Default, 
the Defendant being ignorant of the whole 
Proceedings, 


Judgment not Eyre and 7. Powys Juſtices thought that 
co be ſer alide ine Judgment ihe not to be ſet aſide be- 
where Plain- 
tif in no Cauſe the Plaintiff was in no Fault, and had 
Fault, and has done all that he could, and no Contrivance 
done all he appeared between him and the Defendant in 
Ws the original Action, but the Fraud was only 
in the latter, and the Bail might take theit 
Remedy againſt him for appearing without 
Warrant. L. Powys Juſtice ſemble enconire, 
ab ſente Chief Tultice, 


Bellaſis v. Mernham, 


Words laid N Caſe for Words, and Verdict pro que, 

only with an 1 on Non culp. an Exception was taken 
Innuendo, and . 

not to be in Arreſt of Judgment, that it was not al- 

ſpoke of the ledged that the Words were ſpoken de eodem 

Plaintiff. quer', only laid he (innuendo the Plaintiff) is a 

' Sc. and Cre. Fac. 126 was cited in 

Point. Et per Eyre Juftice: They do not fig- 

nify the Plaintiff more than any other Man in 

the World, unleſs tied up by the Averment. 


Jud. arreſt, quou/q* ulterius moveatur. 


Regina 


Reports in the King's Bench, &c. 


Regina v. Toſeland. 


A WRIT of Excom. cap. was returned Excom. cap. 


into this Court, and the Excommunica- 
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Subſt decimarx 


, . g el al 2 
tion was recited to be in quadam cauſa ſubſtrac Fat 10 — 


decimarum vel aP Fur” ſeu Emolumentorum Ec- Dis junctive. 


clefiaſticor*. Mr. Luteuyche moved to quaſh it for 
| the Incertainty, being in the Disjunctive, ſo 
that this Court could .not judge whether the 
Eccleſiaſtical Court had Juriſdiction in the 
Caſe, and relied upon the Authority of Fow- 
lers Cafe, Mich. 12 W. 3. where it was ad- 
judged ſufficient upon great Deliberation and 
Search of Precedents of Significavits in the 
Black Roll in Chancery. | 


Parker Chief Juſtice doubted at firſt, up- Trollops Cal 
Nep. 
F. N. B. 64: 


on an Opinion that many Precedents of Signi- 
ficavits might be in this Form, for that is the 
Courſe of thoſe Courts when a Citation is for 
ſeveral Matters, to put them into the disjunc- 
tive, becauſe otherwiſe they muſt pay Coſts 
for as many as they do not prove. 


But Eyre Juſtice ſaid, that in Foroler's Caſe 
Holt Chief Juſtice looked over all the Prece- 


dents of Significavits, and in the Delivery of 


the Reſolution ſaid he could find but one in 
this Manner; that the Courts of Law take 
Notice that regularly the Eccleſiaſtical Courts 
have Juriſdiction of Tithes, but as to the 
Eccleſiaſtical Rights they differ, holding ſome 
Things to be ſo, which the Common Law ſays 


are not. 
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| On the laſt Day of Term this Writ wa: 


quaſhed per totam Curiam on the Authority of 


the Judgment in Rex v. Fowler, quod vide in 
12 Mod. 418, 


Mewball and Seabrook. 
Sci fat v. 


_ OCCIRE fac. againſt Bail, and the Re. 
— * J cognizance was cited quod Defendente 
the preſent ſe recogn” debere, &c. Et niſi fuerit tun 
Tenſe. concedunt et utergq* eorum concedit, &c. upon 
Nut tiel record pleaded, the Record was 
brought in, and moved in Arreſt of Judg- 
ment, that the latter Clauſe being in the pre- 
ſent Tenſe was Nonſenſe, and relating to an 
Act done at a Time paſt ought to be in the 
Pretertenſe; and a Caſe was cited Mich. 9 V. 
3. Whaley v. Reynolds, where a Sc? fac wa 
quaſhed becauſe the Declaration was recited in 
the preſent Tenſe dicit; but the Court held that 
the Writ would have been well without this 
Clauſe of Con- Clauſe, and therefore the wrong inſerting it 
cedit not ner ſhould not vitiate it, though they inclined that 
_ in Sci it was well enough recited, and Eyre Juſtice 
ac. | . 
put a Caſe of a Declaration upon a Bond 
by concedit ſe teneri at a Day paſt, and be- 
lieved it would be well enough, 


Judgment pro quer'. 


— -- 


yy oo =» 


Regina 


Queſtion aroſe is, if at any Time, pending 
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Regina v; Clark, 


| Tx Defendant was brought up by Habeas Return of Ha- 


Corpus directed to the Sheriffs of Lon- bea, Corpus 


don and Middleſex, and the Return was a duaſhed be- 


cauſe no Au- 


Warrant of Commitment ſigned . Withers, thority ap- 
but he was no where alledged in the Return peared in the 


to be a Juſtice of Peace, ſo no Authority ap- Ferſon figning 
peared; ergo the Return was quaſhed, and the Warrant. 
the Defendant diſcharged, 


The Plaintiff brought Debt upon a Bond Conſtruction 
in C. B. and the Defendant pleaded Payment of the Clauſe 
before the Day, the Plaintiff replied Non ſolvit A. "= * 
modo et forma, and after Verdict and Judg- bringing Prin- 
ment for the Plaintiff it was reverſed for Error cipal, Intereſt 


in this Court, becauſe the Iſſue was immate- and Coſts into 


rial; afterwards the Plaintiff brought another Couft upon 


Action in this Court, and the Defendant ob- — 1e 


tained a Rule upon the late Act for Amend- 
ment of the Law, to bring Principal, Intereſt 
and Coſts into this Court; and now it was 
moved for a Direction to the Maſter what 
Colts he ought to tax upon this Rule, whe- 
ther thoſe upon the preſent Suit only, or for 
05 in C. B. and of the Writs of Error 
ere. 


The Clauſe of the Act upon which the Clauſe of the 


the Action upon any ſuch Bond with a Penal- 


ty, the Defendant ſhall bring into the Court 


where the Action ſhall be depending, all the 
principal Money and Intereſt due on ſuch 
bo» U 2 Bond, 


— > — A 
- » . - 4 
— — — A — - _— — * „ aA” 2 
« = —_—— a all — = £ = ar * of — - 
f 5 1 — — * 2 
- 


2 nk. ti. by 2m, ; 
— yy woo ů * ˙ R? ewe - 
: SS A — 
— - — 


——  - 
YJ 1 


r 


2 
— — 


— OO 
— 2 


292 


Reports in the King's Bench, &c. 


Bond, and alſo all ſuch Coſts as have been ex- 
pended in ſuch Suits in Law or Equity * 
luch Bond, the ſaid Money ſo brought in ſhall 
be deemed and taken to be in full Satisfaction 


and Diſcharge of the ſaid Bond, and the Court 


may give Judgment to diſcharge, &c. 


Mr. Salteld argued, that the Defendant 
ought to pay no other Colts than thoſe of the 
preſent Action, and for this he conſidered 
the Words and Intention of the Act. The 
Words Cots expended in a Suit or Suits in Law 
or Equity could only mean ſuch Coſts as were 
juſtly and neceſſarily expended, for otherwiſe 
it would be in the Power of a Plaintiff 
to put a Defendant to as much Charge as his 
Malice, or the Ignorance of thoſe he employs, 
can occaſion, and all Statutes muſt be conſtru- 
ed ſecund* jus, and not ſo ut qui lucrum ca- 
piat ex ſua culpa vel negligentia, that no 
other Coſts could be intended but ſuch as the 
Plaintiff had a Right to, and might have 3 


Remedy for. 


In any Suit or Suits, that the plural was 


- there added in caſe a Suit was begun in an 
inferior Court, and removed hither by Ha- 
: beas Corpus, otherwiſe in Caſe the De- 


fendant go to be relieved in Equity againſt his 
Bond. 


That the Intention appeared by the Altera- 
tion it had made in that which was th Prac- 
tice o* the Court before the Act, à that 
was i:tirely for the Benefit of the C liger. 
For, | 

| 1. Zefore 
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x. Before the Act he muſt have brought Praftice be- 
in the whole Penalty; now he may bring in fore the Act. 
iPrincipal, Intereſt and Colts only. 


2. Then he could not have this Rule after 
| Plea pleaded, but by this Statute he may come 
at any Time pending the Action. 


„ oo 
— 1 2 
5 Fs WT» - 


3. Before the Act the Court could not force 
the Plaintiff to take the Money, but if the 
Action abated by the Death of the Parties or 
other Accident, a new Action might be 
brought in another Court, and yet the De- 
fendant's Money remained here, but by this 
Act the Court is enabled to give Judgment 
to diſcharge the Defendant, 


——U—U— oo . — — om 0 — ca U—— ²DV ar 42 TI * 
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That it was not the Intent of the Act, to 
make a Bond a better Security than any other, 
ge but if the contrary Expoſition prevailed, it 
z WW would be better than a Judgment. 


That the Intent of the Statute in this Mat- 
as ter might further be explained by the pre- 
n MW c<ding Clauſe, which enables the Detendant 
:- to plead the Payment of Principal and Intereſt | 
e. after the Day in the Condition, for upon that j 
is Clauſe if the Obligor had. tendered Prin- q 

cipal and Intereſt before this Action brought, | 
be might have pleaded it in Bar, and the De- ö 
2. fendant could not have gone back to the Coſts 
c. Jof che Judgment reverſed. e 5 


or. Mr. Whitacre contra inſiſted, that by the Sta- 
lute this Court was enabled to do that which 
re U 3 a Court 
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a Court of Equity would have done before, 
and they would have given the Plaintiff all 
the Coſts of the firſt Suit and Reverſal for the 
Year ſuch as the Defendant put him to by not 


Paying the Money without Suit, as 1n Juſtice 


he ought to have done, and the Words of the 
Statute were large enough to comprehend this, 
and therefore the Court would continue i: 
according to Equity, that upon the preceding 
Clauſe the Defendant could not plead a Ten- 
der of Principal and Intereſt, for that is not 
Payment in Conſcience, and this Court is to 
take it upon the Statute as a Court of Equi 


Would have done before, 


Parker Chief Juſtice : Both Sides ſrem to 
argue this Caſe very much in general. Sup: 
poſe the Obligee had brought a Bill in Chan- 
cery upon this Bond, and been diſmiſſed with 
Colts, would ſuch Obligor upon ſuch a Rule 
have been obliged to pay thoſe Coſts? |: 
that be too hard, then we are got out of tlic 
Generality; put the Caſe then that the Plain. 
tiff had declared wrong, and the Court ex of: 
cio had taken Notice of the Miſtake, and g. 
ven Judgment againſt him, ſhould Defendant 
have been obliged to pay thoſe Coſts? Surely 


this is too hard. 


The Queſtion then ſeems to be, how fi 
thoſe Coſts have been occaſioned by the De. 
iendant's Faulr, 


The Defendant's Plea was wrong, but no. 
fo plainly wrong but that it might be a ve! 
18 innocent 
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innocent Miſtake; for a learned Gentleman 
has fince undertaken ro maintain another of 
the ſame Sort, which is not yet determined; 
but though the Plea was wrong, the Plaintiff 
might have a right Judgment on 1t by demur- 
ring, but he choſe to go to iſſue, and ſo had 
gat a wrong Judgment by his own Elec- 
tion, 


Tendering of ane and Intereſt after bi and 
the Day, would certainly be a Diſcharge in Mathenvs, 
Conſcience upon this Act, and if the other 2 G. Regis 

would not take it, Chancery would give the arent, 


Defendant his Coſts. 


If before this Action brought the Defen- 
dant might have tendered Principal and In- 
tereſt, and the Plaintiff ought ro have ac- 
cepted it without any Coſts of the former 
Suit, it would be ſtrange that he ſhould 
intitle himſelf ta more by bringing his 
Action. | 


J. Powys Juſtice : The Defendant having 
pleaded a Plea in the firſt Suit, which he 
now confeſſes to be falſe, ought not to come 
here and claim Favour. h 


\ 


Though the Plaintiff might have been 
Wrong in his Proceedings after that Plea, 
yet he was right in his Agreſt and Declaration, 
and the Defendant was in the Wrong in not 
Paying his juſt Debt upon them, therefore 

e was in the firſt Fault, and it ſeems 

v4 that, 
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that the Defendant ought not to loſe thoſe 
at leaſt. | 


Adjournatur, I. Powys ſemble accord, et k 
Chief Juſtice Eyre nil dixit. 


Regina v. Knott. 


Order of Bat. N Order of Baſtardy was made at the 
tardy, Appeal Corporation Seſſions of Plemion Morris 
lies not from in Devonſhire, and Party appealed to the Scl- 
2 © ſions of the County who reverſed the former 
80 Order. Sir Peter King moved to quaſh the 
Caſe of Set. Order of Reverſal, the County Seſſions having 
and Rem. 58. no Juriſdiction, which the Court held clear- 
ly that no ſuch Appeal could lie, for that 
the Statute of 3 Car. 1, c, 5. had given Cor- 
poration Juſtices the ſame Power in and out 
of Seſſions, as the Juſtices of the County had 
by the Statute of Queen Elizabetb in and out 
of Seſſions, but Order of Reverſal, and an 
original Order made afterwards by the. Coun- 


ty Seſſions to charge another Perſon, were 
both quaſhed. 


Per Parker Chief Juſtice: The Statute of 


3 Car. r. expounded to give the Juſtices of 
Seſſions an original Juriſdiction, though the 


Intention does not ſeem to have been ſo 
Lirge, 


Regina 


W 


OPTIO TT Eon YI om TY ww I. * 


” ww" WE” \Y 


Reports in the King's Bench, &c. 297 


8 B eaford, : 


ſcandalous and ſeditious Libel, intituled, The 
Hereditary Rights, Sc. the Court gave Judg 
ment that he ſhould be fined 1000 Marks, 
impriſoned for three Tears without Bail or 
Mainprize, and upon his Delivery find four 
Sureties in 3000 J. for his good Behaviour du- 
ring Life, and that upon the next Friday he 
was to be brought up and ſhewa to all the 
Courts ſitting in Weſtminſter-Hall, with a Pa- 


per in his Hat expreſſing the Crime and the. 


Judgment, and was committed to the Mar- 
ſhal. | | 


Upon Friday Mr. Kettleby, Defendant's Coun- 
ſel, moved the Court upon a Paper which was 
delivered in and read; it was under the Privy 
Seal ſigned by her Majeſty, and directed to 
the Lord Chief Juſtice, the Juſtices of the 
Court, the Sheriffs of London and Middleſex, 
and Marſhal of the Queen's Bench, and im- 
ported a Recital of the Conviction and Judg- 
ment, and that he had humbly repreſented to 
her Majeſty by Petition, that he was a Cler- 
gyman of the Church of England, and prayed 
that the ignominious Part of the Sentence 
might be remitted; "Theſe are therefore to re- 
quire you and every of you not to put in Exe- 

cution that Part of the Judgment, which is 
that he be brought to the Courts in . 
FOOD a 


| A. Por Le- Ge 2 3 FFD 
THE Defendant l. & been found guilty Information 


of writin rinting an liſhing a for a Libel, 
&: Þ * Pun 5 Part of the 
Judgment re- 


S mitted, 
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Hall, &c. and for your ſo doing this ſhall be 
your and every of your ſufficient Warrant. 


The Court immediately made a Rule to 
diſcharge the Marſhal of his Attendance 
with him that Day, and faid they would 


conſider how the Judgment ought to be en- 
tered up. 


Daniines v. Birch. 


N an Action of -—— the Defendant prayed 
Oyer of a Deed produced, and the Plain- 
tift's Attorney gave him a wrong Copy with 
the Words peremptable and Intereſt, inſtead of 


Principal and Intereſt, according to which the 


Defendant ſet it forth and demurred ; in ano- 
ther Term (after it was made a Concilium) the 
Plaintiff moved to amend it by the original 
Deed which was right. The Court doubted. 


But Parker Chief Juſtice ſemble, That it 


might be amended, for the Oyer is ſuppoſed 


to be Entered from the original Deed, and the 
Copy is the Defendant's, for he pays for it, 


though the Plaintiff's Attorney might write it 
over for him, 


A Cauſe was cited Doyly v. Brown John, 
Hil. 8 Anne, where an Avowry was amended 
after Entry by the Draft under Counſe!'s 
Hand, though the Copy delivered to the Plain- 
tiff in Replevin was wrong. . 


” _ 8 
38 II. 6. 


1 UP wu 


Yariance. 
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38 H. 6. 2. Where after the Term wherein 
Qyer was given, Littleton pleaded a Sham Plea, 
which made the other ſide bring the Deed 
in again, and then took Advantage of the 


Adjournatur, 


Ryder v. Brodherſt, ex rel” Mag ri 
P. IF. 


HE Queſtion was whether the Record See 10 Mod; 


was well removed by the Writ of Error 
the Writ was directed Thom. D'no Trevor to 


ſend up the Record and Pracets Joquelz que fuit 
coram vobis et ſociis veſtris, &c. and the Record 
was PPita irrotula apud Weſtminſter” coram 
.Tho. Trevor milite et ſo:* ſuis, Ec. ſo that the 


Obligation was, that it did not appear that 
Tho. Trevor milit* was the fame Perſon as Tho. 


D'nus Trevor, and conſequently that the Re- 


dord removed was not the ſame deſcribed in 
the Writ. | 


Mr. Forteſeue pro Def* in Errere: A Writ 


of Error is a ſpecial Commiſſion to examine 
the Errors of the particular Record delcribed, 
therefore the Words are ſtrictly to be purſued, 


and cannot be aſſiſted by Intendment, nor 
can there be any Room for it in this Caſe. 
Titles are given for Diſtinction of Perſons, and 
the ſame Name with different Titles ſhews a 
different Perſon ; perhaps if the Wric had 
been directed to Thomas Lord Trevor Knight, 
it had been ſufficient. But Thomas Lord Tre- 

vor 
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vor cannot be the ſame Perſon as Thomas Tre- 
vor Knight, for firft, Knight and Lord are 
different Titles. Secondly, They may dil- 
tinctly ſubſiſt in the ſame Perſon, and the 
Lordſhip though higher does not drown the 


other; a Lord by Birth may receive Knight- 


hood, and if under Age at the Time, it ſhall 
put him out of Ward. Se/d. Tit. of Hon. 7 86, 787. 
The Story of the Earl of Carliſie, who being 
convicted of High Treaſon was before Judg- 
ment ſolemnly degraded from the Order of 
Knighthood. Now it Thomas Trevor mil, 
before whom PP:ta 7rrotulata fuer', had been 
created a Lord, yet he would till remain a 


Knight, and the Addition of Knight would 


be proper, but it does not appear that the 


Lord Trevor to whom the Writ is directed is 
a Knight, and conſequently cannot be taken 
The, Lord Trevor, and Tho, Trevor Knight are 
the ſame Perſon. : | 


For Authorities he cited Hob. 129. Recog- 
nizance entered into before the Mayor of Co- 
ventry by Geo, Grifly, Eſquire, certified into 
Chancery, and before any Capras iſſued there- 
on he was made a Baronet, but afterwards a 
Capias went out as againſt Geo. Griſly, Eſquire, 
and was held wrong, and the Conuſee obliged 
to purchaſe a new Capias in this Form, Cap 
corpus G. G. qui per nomen G. G. Ar recogno- 
ſcitur. Hob. 137. Judgment Quare impedit by 


Geo. Sherley, Baronet, Writ of Error was 


quia in Record, Sc. int” Geo, Sherley MiP & 
Bart. and the Record was held not well re- 
moved, | 915 


Bro. 
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Bro. Failer de Record 11. act᷑tiam per A. B. Bro. not 
Mil pleaded Diſability per Utlawry, Et Re. warranted by 
cord fuit certifie in quel A. B. Ar fuit utlagat? ” ny _ 
Ideo il faile de Record, Cro. Fac. 341. Error in EE Mes 
Parliament upon a Judgment affirmed in B. &. 
directed to the then Chief Juſtice, quia in 
Recordo loquela que fuit in A. et B. capt. co- 
ram nuper Thoma Fleming nuper Cap. juſtic* n'ro 
ad PPita et Jobe Dodderidge, Mil' uno juſtic 
1 ad PPita coram nobis tenend' aſſignas juſtic 


is ad aſſiſas, Ec. 


The Record was Coram Thom Fleming Mil“ 
Cap jud* PPita cor” nobis tenend* alſignat, and 
the Record was held not removed becauſe Tho? 
T. C. F. ad PP:ita was not the fame Perſon 
which Tho, T. C. J. ad PPita cer? nobis tencnd? 


aſſignat”. 


Dyer 299. B. pl.(35.) In Debt fur Leaſe for 
Years, it was ſuppoſed that Tho. Weſt MiP D*nus 
le Ware fuit ſeiſitus and demiſed. A Traverſe 
was taken, ab/que hoc, quod S. W. mi” D*nus le 
Ware demiſit, and it appeared on Evidence to 
the Jury, that he was not a Lord at the Time 
of the Demiſe, his Father being then alive, 
and the Iſſue was found againſt the Plaintiff, 


Serjeant Cheſhire contra: That if there was 
not apparent Variance between the Writ and 
Record removed, ſo that it was impoſlible 
they ſhould be the ſame, it was well, and 

there was no ſuch Variance here, that though 
there was a Difference of Names or Titles, 
yet a pred” or any Thing tantamount thereto 
would help it, and for this cited 22 H. 6. 48. 


Ph. 3. 


ene, 
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pl. 3. Burgeſs brought Debt ſur Obligation, the 
Defendant pleaded an Acquittance ſigned Bur- 
geles. Objected the Perſons are different, he 
ought to have pleaded that the Plaintiff made it 
per nomen Burgeles. Paſton. When the Defen- 
dant ſays that the Plaintiff per ſon fait (que cy eſt) 
luy acquit, it is ſufficient in my Opinion, but 


the Defendant's Counſel de gre et pur ouſter its 


Ambiguities pleaded per nomen to avoid any 
Occaſion of Diſpute, not out of Neceſſity. 
In this Caſe there is a plain Intimation to the 
Court, that the Record ſent for and that re- 
turned is the ſame, for though the Titles of 
the Chief Juſtice differ in the Writ and the 
Record, yet in as much as the ſame Perſon 
may have different Titles at different Times, 
and the Alteration of the Title make no Al- 
teration of the Office, as per 4th Clauſe of 
1 Ed. 6. therefore the Court cannot intend 
that there were two Trevors who were Chief 
Juſtices, but that the Trevor who returns the 
Writ is the ſame Trevor coram quo PPita irro- 
zula?, though ſince that Time his Title is al- 
tered, Sid. 64. the Court will not intend ano- 
ther Juſtice than he who returns the Writ. 
Thar Caſe was a Writ directed to the Juſtice 


of Cheſter or his Deputy, and it was returned 


Jo. Bradſhaw Chief Juſtice, and held well; as 
to the Caſe in Dyer it was not like this, de- 
pending upon a particular Reaſon, viz. that 
the Title of the Perſon there was made Part 
of the Iſſue, which, whether proper or not, 
was not then to be determined, bur the Judge 
of Niſi prius was to direct the Jury according 
to the Iſſue. N. B. The Serjeant's Anſwer to 


the Caſe in Dyer ſeems good, and wares 
5 J 
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by the Books, for unleſs the Dignity itſelf be 
in Iſſue, there is no Reaſon why either Judge 
or Jury ſhould take Notice of it, and it is 
wrong to make a Title Part of a collateral 
Iſſue in Covenant; Ralph Lord Eure made 
Title to the Reverſion of a Term by Bargain 
and Sale from Allen, who by Indenture by 


the Name of Allen on the one Part, and the 
| faid Lord Eure by the Name of Ralph Eure, 


Knight, Lord Eure, on the other Part, bar- 
gained and ſold the Reverſion to the ſaid Ralph 
Lord Eure the Plaintiff. The Defendant 


| 1 * that at the Time of the Bargain and 


e the ſaid Lord Eure was not a Knight, 
nor known by the Name of Ralph Eure, 
Knight, Lord Eure, and the Court rejected 
the Plea upon the Demurrer, for if he was not 


a Knight, the Conveyance was good to him, 


and the Perſon ſufficiently deſcribed. Cro. Fac. 
204. S. C. Bulſtr. 21. In Ejectment the De- 
miſe was alledged to be made by George Sutton 
D'nus Leaington, and upon the Trial Afaynard 
objected that the Demiſe was not proved, for 
that Sutton was not a Peer of the Realm, but 


only an Triþ Lord, and cited the Caſe of 
Dyer, But the Court faid that in this Caſe the 
Plea was Not guilty, and the Title was made 


Part of the Iflue, and it is ſufficient that it be 


the fame Perſon that demiſed, though miſ- 


named, Allen 58 59. Barnard v. Bonner. 
As to the other Caſes, viz. Hob. 129, Cc. 


they are Proceſs which muſt agree with the 


Original, otherwiſe they cannot appear to be 


grounded thereon, therefore an AP dic or per 
nomen was neceſſary. N 


In 
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In the Caſe of Hob. 327. the Difference 
was between the Party's Title in the Record 
and the Writ, and the Court into which the 
Record is ſent, being intirely ignorant of 
what has been done below, cannot affirm that 
Record between A. and B. mil is the ſame as 
a Record between A. and B. mil” and Bart. 
but it is not required that they ſhould neceſſa- 
rily appear to be the fame Perſons for a Writ 
to remove a Record Int“ A. and B. De Cud- 
dington, Loyd v. Rogers, Paſ. 10 Anne, B. R. 


Cro. Fac. 341. is a Miſtake in Title of the 
Office, there is no ſuch Officer as Cap. juſtic 
ad PPita. | 


Here though there is a Difference, it may 
be the fame Perſon, Writ to him by the Tide 
of Lord, to ſend a Record of a Loquela que 
fait coram vobis, he returns a Record agreeing 
in every other Point of the Deſcription but 
bis own Title; his Return. muſt be taken to 
be true unleſs it be apparently falſe, but that 
it is not, becauſe the Return might be before 
him though he was but a Knight, and he 

could not return, but there was no ſuch Re- 
cord before him; to ſay the Return is by ano- 
ther Chief Juſtice before whom the Plea was 
pot inrolled, is to deny what is affirmed by 
the Return, 


* 


one RY Poph. 203. was coram Fran'co Hewey arm”, 


del Roy. Vidg and the Ni prius was certified to be tried 
Bro. Record 17. Coram Fraw co Hewey mil, and Exception was 
= wh = "taken that it was not the ſame Perſon. | Mes 
%  ?' per Doderidge it is very conſiſtent, he might be 

an 
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an Eſquire at the Time of Trial, and a Knight 
when Record certified; and to this Jones and 
Whitlock agreed. Quære whether the Reaſon- 
ing of this Caſe do not determine that at Bar 
to be good? 


Muſton and Yeatman, ex rel 
| Mag'ri P. IF. 


| „ Defendant pleaded that 10 Mod. 228, 
| J. F. was ſeiſed of a certain Cloſe, and zoo. 

that he et omnes illi quorum ſtatu', Sc. have 

Time out of Mind had a Way through the 

| locus in quo, Sc. and juſtifies under this 

Right. Iſſue thereon, and found for the 

Plaintiff, Mr. Foſter moved in Arreſt of Judg- 

ment, that the Plea was ill, becauſe the Seiſin 

alledged was uncertain whether in Fee or for 

Lite only, then no Foundation for 

which can only be annexed to an Eſtate that 

is to be for ever, that the Word Seiſitus with- 

out more only imported a Freehold, he cited 
24 Ed. 3. 15. 2 Ed. 4. 52. 18 Ed. 4. 3. 
21 H. 7. 3. 4 Rep. 31. 6 Rep. 60. Thar f 
1 this being in the Caſe of a Deſcription was not 

8 helped by Verdict, he cited Brauwick v. Wil- 

y WM /on, Trin. 11 Anne, B. R. 


ff . 


The Caſe was now argued. 


Sir Peter King pro Def*te, That the Word 

Seifitus does not import an Eſtate for Life 

only, but an Eſtate for Life at leaſt, Co. Litt. 

200, 6. as per Lit. ſect. 293. the Word "_ 
X 


DB S % 6 R-' 


306 


Reports in the King's Bench, &c. 


ſhall be intended of the higheſt Fee, via. 
Fee-ſimple. So a pari the Word Seiſitus ſhall 
be intended of a Seiſin in Fee-fimple, which 
is the higheſt Seiſin, additio probat minoritatem, 
but admitting the Expreſſion at firſt too gene- 
ral, the Verdict has determined it to be a 
Seiſin in Fee, becauſe if that had not been 
proved, we could not have had a Verdict. 


Hutton 54. Sir T. Jones 232. Raym. 482. 


In Debt for Rent, Leſſee for 90 Years makes 


a Leaſe for 30 Years; Plaintiff made Title 
by a Bargain and Sale of the go Years Term, 
bu alledged no Attornment. 


Upon Nil debet Verdict pro quer', and upon 
Motion in Arreit of Judgment, which ſhould 
have been intended to have been proved, 
becauſe without, the Jury could not have found 
for the Plaintiff, Lev. 308. Replication Avow- 
ry that J. S. Was ſeiſed of the Rent, and made 
by Bargain and Sale from him, without alledg- 
ing any Conſideration. Iſſue on Non conceſſi 
found for the Avowant, and held upon Mo- 
tion in Arreſt of Judgment, that want of al- 
ledging a Conſideration was aided, becauſe un- 
leſs it had been proved, the Jury could not 
bave found the Bargain and Sale. 


Mr. Forteſcue cont? : Every Plea to be con- 
ſtrued moſt ſtrongly againſt the Pleader, 
therefore by Sz?” generally, only a Frechold 
Mall be intended, but if it might import ei- 
ther Freehold: or Fee, it would be ill for the 
Uncertainty ; that where it is not neceſſary to 
ew. Title and an ill one is ſhewn, perhaps it 


5 may 


: + } 
«4. 44 


Reports in the King's Bench, &c. 30 
may be aided by Verdict, otherwiſe if it were 
neceſſary, 2 Lev. 148, 193. that a faulty Pre- 


ſcription not aided by Verdict be relied on. 
| Wilſon and Bradwick, 


2uere whether not aided by Verdict, for 
though a faulty Preſcription may not be 
aided by Verdict, as was the Caſe of 
Wilſon and Bradzick, yet an imperfect 
Conveyance or Title to a Preſcription, 
as this is, may as well be aided as an 
imperfect Conveyance or Title to Land 
the Reaſon of the Rule for aiding by 
Verdict ſeems to be, that wherever the 
Proof of the Iſſue ſeems to depend ne- 
; ceſſarily upon the Proof of another 
| Fact imperfectly alledged in the Plead- 
i #7"gs, fuch imperfect Allegation is aided 
by Verdict, becauſe the Subſtance of 
ſuch Allegation i is taken to be proved by 
proving the Iſſue, and unleſs it were, the 
3 Verdict would not be true. 
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, De Term Ste. Trin. 
1 N Anne. 


4 — 


Regina v. Aiamdell. 


Indietment HE Defendant was indicted upon 
1 the Stat. 5 Eliz. c. 4. for exerci- 
ii. ſing the Trade Fabrii Ferrari, 
Anglicè a Black Smith, not being an 

Apprentice. 


Quaſhed becauſe laid in Engliſb, for Fabri 
Ferrarii is Nonſenſe. 


Hatch v. Bliſſet. 


Nase T HE Plaintiff being a Butcher brought 
Witneſs going an Action againſt one Traberne for Meat 


and . . . X : 1 
wag a. delivered in to his Family, which being carti 


ed down to Vincbeſter Aſſizes, Traherne 
brought the now Defendant Bliſſet an old 
Woman who lived in the Houſe, to ſwear 
that the Meat was ſent in upon her Credit, I bu 
and that ſhe was the Debtor. The Trial 
ended on Friday about Four in the Afternoon, 
and on Saturday about Seven as ſhe was going 
home in a Coach to Portſmouth, the Plaintifi 
arreſted her by a Latitat for the ſame Lack of 

ion; 
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Action; and now it was moved upon the Pro- 
tection of a Witneſs in going and returning 
from the Court, that an Attachment might 
iſſue againſt the Plaintiff and Bailiff, and it 
was proved that the Latitat was not delivered 
to the Sheriff till the Day of the Arreſt. On 


| the other Side it was infiſted, though a Wits 


neſs ſhould have free Liberty of goiug and re- 
turning, yet that did not extend to as long 
Time as ſhe thought proper to take; that 
Portſmouth was but twenty Miles from Vin- 
cheſter, and the Defendant might have been at 
home much ſooner ; that ſhe was an old Wo- 
man who lived in a Garret who was never to 
be met with, but was brought down merely to 
ſwear them out of their Debt. 


But the Court ſaid that the Witneſs muſt 
have a reaſonable Time to return in, and 
thought one Day the leaſt that could be allow- 
ed, and that they could not try all the Nice- 
ties of Delays that might poſſibly happen; 
and whereas it was ſaid per Serjeant Pratt at 
the Bar, that in Middleſex, if a Witneſs re- 
turning from the Sitting loiters by the Way to 


drink a Pot, his Protection is determined. As 


to the latter Reaſon the Court ſaid, that con- 
cluded againſt the Plaintiff by ſhewing a Deſign, 


A Rule was pronounced for an Attachment, 


but afterwards the Parties agreed. 
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318 
Regina v. Kirby. 
Bail in High FP HE Defendant, being arraigned on an 
Treaſon, 


Indictment for Treaſon, did in Hil: 

erm plead the Queen's general Pardon under 
the Seal of the Iſland of Antigua, and averred 
We to be out of all the Exceptions of the 
aid Pardon, and pleaded over to the Treaſon 


Not guilty, 


He was now brought by Habeas corpus in 
order to be bailed, and the Keeper of Netwga!: 
returned a Warrant of Commitment by the 
ecretary of State for the Murder of Colonel 

Parke, and an Affidavit was read of the il! 
Fate of the Defendant's Health, oecaſioned by 
his Confinement. Mr. Attorney general ac- 
vainted the Court that he intended to reply, 

that the Defendant was in Cuſtody in Antigua 
for this Fact at the Time of the Pardon grant- 
ed, Which was one of the Exceptions, but 
mY not yet able to do it by Reaſon: the 
arrant of Commitment was not yet ſent from 


Antigua, and Barret the Solicitor and the 


4 


Caoler there would pot part wich it, 


The Court ſaid that by Reaſon of the ill 
206 of his Health, the Length of Time that 
he had been in,Cuſtody, and the Delay of the 
Proſecution, and that it did not appear when 
it was likely to proceed, they would admit 
him to bail, and took a Recognizance of his 
Appearance upon the Indictment on the lat 
Day of Term, Pars ipſa in 40007. and the 

Sureties 


e 
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Sureties in 200 J. a- piece, e? corp* pro cvr- 
pore, MED 


Parker Chief Juſtice: There is no Caſe Notice muſt be 
where you can move to diſcharge a Rule with- of Motion to 
out giving Notice of the Motion, except 1 1 
Rule of Reference to the Maſter for want of 
proſecuting it. 


Strafford v. Forcer, Adminiſtra- 
tor, &c 8 


| N Aſſumpſit againſt an Adminiſtrator laid Double Plea * 
ten Years ago. Mr. Darnel moved for by Admini- 
Leave to plead Fable viz, the Stature of, ſtrator. 


Limitation and ſeveral * to cover | o Mod. 311. 
Aſſets. 


Parker Chief Juſtice : By 8 Conſent you 
ſhall plead fo, F you will bring an Af- 
fidavit that the Judgments are Bona fide, but 
we will not aſſiſt you to fence by fraudulent 
Judgments. 


Regina v. Gill. 


| N an Information againſt the Defendant to e wy 
ſhew Quo warranto he claimed the Office awarded. 

of portgreve of Honiton ; the Defendant made See Antea 
Title under the Conſtitution vol the Borough, 

and the Iſſues mere, 


X 4 1. That 
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1. That the Perſons returned by the Bailif 
of the Borough upon the Jury of the Court 
Leet, and no others, ought to be ſworn upon 
the Jury there. | 


2. That the Portgreve ought to be choſen 
by the Perſons ſo returned, and ſeven. of the 
Jury, out of the Inhabitants and Freeholders 
that had ſerved the Office of Ale-Taſters, to 
ſerve the Office of Portgreve for one Year 
next enſuing, 


3. That Talis perſona fic ut prefertur electus, 
c. ſhould be ſworn and admitted before the 


Steward faithfully to execute the Office for a 


Year, et ulterius till another ſhould be choſen. 


The Cauſe went down to Trial, and the 
Jury found the Iſſues ſeverally. 


1. That the Perſon returned by the Bailiff 
upon the Leet Jury, and no others, are ſworn 
upon this Jury. | 


2. That the Jury fo returned and ſworn 
non debuer to chooſe one of the Inhabitants 
and Freeholders of the Borough, that had 
ſerved the Office of Ale- Taſter, to ſerve the 
Office of Portgreve for one Year next en- 
ſuing. | 


3. That Talis perſona fic ut prefertur electus, 
Sc. ought to be {worn before the Steward 
faithfully to execute the Office for a Year, t 
ulterius till another ſhould be choſen. 


Mr. 


_—_—  —  __A©_—CU_C@OU ce. Re 
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Reports in the King's Bench, &c. 


Mr. Salkeld inſiſted that Judgment ought to 
be given for the Queen, upon this finding, for 
the Defendant, having ſer forth the Right to 
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Plea in Dus 


warrants of 


the Conſtitu- 
tion of a Town 


be, that the Portgreve ſhould be choſen out of equally ill, if 


the Inhabitants Freeholders that have been 
Ale-Taſters, that the Right was falſifyed by 
the ſecond Finding; that a Quo warrants was 
in Nature of a Qu jure, and therefore the 


Defendant muſt ſet forth a perfect Right, and 


conclude et eo warranto clamat. This he cannot 
do, if he either enlarges or abridges the Conſti- 
| tution of the Borough, which laſt he has done 
here by confining the Perſons capable to be 


Ale-Taſters, and therefore kis Plea does not 


conclude per Neceſſe, for poſſibly an Inhabitant 
Freeholder not an Ale-Taſter might have a 
Majority of Voices, and be rejected for Inca- 
pacity becauſe not an Ale-Taſter. 


Sir Peter King contra, would have made it a 
Finding for the Defendant, for that the. ſe- 
cond. Verdict was only a Negation, that. to 
make a Man capable of being choſen Port- 
greve he ſhould have been an Ale-Taſter, and 
it was admitted by the Replication, that the 
Defendant had all the three Qualifications, 
and if he had one more than was required it 
would do no hurt. | 


But that if the /ic ut præfertur electus ſhould 
go to the whole foregoing Manner of Election, 
and that be taken to be denied by the ſecond 
Finding, then there will be a Repugnancy, 
and conſequently no Finding at all as to one, 


and then a new Venire muſt go for the whole. 
2 Rol, 


it enlarges or 
abridges that 
Conſtitution. 


314 Feports in the King's Bench, &c. 


2 Rel Ar. 722. pl. 13. 3 Leon. 33. Co. Lili. 
227. | 
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The Court held that the negative Particle 
in the ſecond Finding went to the whole, and 
by that no Inhabitant Freeholder who had been 
an Ale- Taſter could be choſen, and that the 
third was inconſiſtent with it in ſaying thar 
ſuch Perſon ſo elected ought to be ſworn to 
ſerve for a Year, &c. ſo that upon this Verdict 
the Defendant either might or might not have 
a Right, and therefore they could not give 
Judgment upon 1t one way or other. 


A Venire facias de novo was awarded. 


Pothergill v. Jackſon. 


Words of © ASE, for theſe Words fpoken of a a 
Tradeſman in 6 Tradeſman upon a Collog 5 his Buſi- 
his Way of neſs and Credit, “He is forced to keep Dun. 
Buſineſs. « kirk (quandam Camerum in Domo ipfins quer 
« Immendo) and E. Carter has marked all his 
Goods, (bona ipſfus quer Innuendo) and he 1 

& (diddum quer Innuendo) dare not look out 
„% with this Head.“ 989 


There was a Judgment by Default, and it 0 
was objected in Atreſt of Judgment that the : 
firft Words of keeping Dimkirk were in them- 
{elves uncertain, and the latter of his Goods, I | 
and he dare not, &c. might more properly re- | 
fer to E. Carter, and there was nothing but the iſ * 
Innuendo to confine them to the Plaintiff, But 
the Court held that the Words being laid to 


= 


Reports in the King s Bench, &c. 3135 


be ſpoken de eodem quer it was well enough, 
and the laſt Words being ſpoke of a Tradeſ- 
man in his Way of Buſineſs were certainly 
actionable. 


And Judgment was given for the Plaintiff, 


Wathins v. Gunter. 


E RROR was brought of a Fine levied in Error of Fine. 
| Ly the Grand Seffions of Wales, and the Er- 

| ror aſſigned was, that the Conuſor died be- 

| tween the Caption before the Commiſſioners 

and the Return of the Writ of Covenant; 

| the Defendant replied In nullo eſt erratum. 


Mr. Branmthwaite infiſted, that by the Death 
of the Conuſor before the Return the Wric 
was actually abated, and not like the Caſe in 
Dyer 246. which was Marriage of a Feme 
: ſole Conuſor, after the Acknowledgment and 
, before- the Return, for that made it only 
abateable, which if not pleaded cannot be ta- 
ken Advantage of afterwards. Cro. El. 468. 
Raym. 471. T. Jones 480. 2 Sid. 22. 


Serjeant Lloyd contra, That the Fine ct 
i licentia concordandi 9 paid, and ſo indor- 
- ſed on the Back of the Writ before the Death, 
was a ſufficient Authority for the Court to 
proceed on the Fine, and fo were the Books, 
”— 320. Hob. 330. 5 Co. 39. 3 Cre. 
499. 


7. Powys 
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Err' brev, Co- F. Powis Juſtice: Thoſe Caſes are where 

naſor died be- , Fj owls : ; 
the Fine pro Licentia concordandi was paid, 

il foretheReturn il > 

a of Covenant after the Return of the Writ of Covenant 

; tho* Queen's there can be no Fine nor Licentia concordandi, 


cer" actually which is this Caſe. 
1 3 


Ap Hin And of this Opinion ſeemed the whole 
n Court | 


2 7 
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Serjeant Loyd took an Exception to the 
Writ of Error, that it was Anna Dei Gratid, 
Sc. Fuſti® ſuis Magnæ Seſſion, Sc. whereas 
it ſhould be ngſtris, for the Queen was ſpeak- 
ing in her Writ in the firſt Perſon, but Cur 
ſemble it was well enough, and many Pre- 
cedents are in that Form. 


Sed Adj ournalur, 


V. 


. in P E R Parker Chief Juſtice: In an Affidavit 
r * to put off a Trial for want of à material 
u a Tri- . . . 0 = 

H for want Witneſs, two things are requiſite. 

of a material | 

Witneſs. I. To ſhew that he cannot now be had. 


2, That there is a Probability he may be 
had in ſome reaſonable Time, for a perpetual 
| Reaſon is no Reaſon. | 


Gil 


— 5 — = =» 
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Reports in the King's Bench, &c. 317 


Gill v. Gill. 


N Debt upon a Bond conditioned for the pet 5 
Performance of the Award of A. and B. Bond for 


et fi Sc. then of the Umpirage of &c. the Performance 
Plaintiff on Umpirage aſſigned a Breach, and Award. 


Defendant demurred, ; 


Mr. Forteſcue for the Defendant objected, 


| that the Umpirage was void, not having made 
| a final End of all Matters in Difference, for 


2 Sum of Money was awarded to be paid at 


2 Day three Months after the Award made, 
and then General Releaſes to be given, but 


Suits were not ordered to ceaſe, ſo that they 
might proceed in the mean Time. Lev. 358. 
Mich. 2 Anne, Squire v. Grevett, 


The like Exception was taken to the Re- 

leaſes, as in the Caſe of “ Barnardiſton and « ate 12 5 
Foulgier, Hil. ul. that they were to be made 

of all Matters to the Time of the Award 

made. 


Parker Chief Juſtice : The Caſe of Barnar- , 1 muſt 
diſton and Foulgier over-rules the Jaſt Excep- make a final 
tion by the Reſolution of the whole Court, End, but it 
and the Reaſon of it alters the firſt Exception, need not be 
for it doth not appear that this is a Debt for AR, 
which he could by Law ſue in the mean Time, 
and poſſibly it might not come due till the 
Time they have ordered it to be paid, and 
then it would certainly be well; you ſhould 
have ſhewn it to be otherwiſe before you could 

| come 


* 


31 8 Reports 174 the King's Bench, &c. 


Award of ſub- come at, the Queſtion whether a final End 
5 ſequent Pay- muſt be immediate or not. I think it need 
ments good. not, but it is ſafficient if it ſettles all Matters, 
if it ought to be immediate, that will over- 
throw a Maultitude of Cafes, for the Length of 
Time will not be material, bur it will be il! 


4 though the Thing be to be done the next 
Day. 
Eyre Juſtice : Nothing 1s more common 


than to award ſubſequent Payments. 


7. Powys accord L. Powys, iſnt fuit judg- 
ment done pur le Plaintiff, 


Myles vid. v. Williams et us. 
12 Anne. 


Reſolution of ) A R K E R Chief Juſtice delivered tht 
3 r Reſolution of the Court, and after 


the Wiſe while ſtating the Record at large went on as fol- 
. ſole are diſ - lows. | 8 
3% charged by the 

. Bankruptcy of the Huſband, fo that Debts due to the Wife while ſole, 


|: Bankrupcy againſt the Huſband, per Statute 4 & 5 Anne; and that the 
* Plea upon the Act muſt conclude to the Country. Wil. Rep. 249 
10 Mod. 160, 243. Poſt. 


The two great, Queſtions which have been 
made in this Caſe are theſe. | 


* 


We Whether this being a Debt upon a Bond 

made by the Wife while ſole, be ſuch a Debt 

as ſhall be diſcharged by the Bankruptcy of 
; f 


a. 


» + - 


9 though unrecovered, are aſſignable by Commiſſioners of Commiſſion of 


Reports in the King's Bench, &c. 


the Huſband, by Virtue of the Statute 4 An. 
c. 17. mentioned in that Plea? 


2, Whether the Defendants have well con- 


| ſidered this Plea or not, being to the Judg- 
| ment of the Court, and not to the Country ? 


And as to the firſt of theſe we are all 


of Opinion, that it is a Debt within the Act, 
| the Words of the Clauſe upon which it de- 


pends are * that the Bankrupt ſhall be diſ- 
charged from all Debts by him due and ow- 


ing at the Time he became Bankrupt, and 
| © then in caſe he be ſued for any ſuch Debt, 


the Act direQts that he ſhall and may plead 
« in general, that the Cauſe of Action did 
* accrue before he became Bankrupt.“ 


Upon theſe Words the immediate Queſ- 


tion is, 


Whether this be a Debt due and owing by 
the Bankrupt Huſband at the Time he became 


Bankrupt, 


It was ſaid, and I think admitted at the 


Bar, that a Debt due by the Wife and one due 
to the Wife dum ſola, muſt fall under the ſame 
Conſideration. 


This is very reaſonable, and therefore I 
ſhall firſt conſider how far a Debt due to the 
Wife would be within this Act to be aſſigned 
by the Commiſſioners, and in order to under- 


ſtand this it is neceſſary ta go back to the for- 
mer Acts. 


Statute 
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Intent of the 


Reports in the King's Bench, &c. 


Statute 13 Eliz. c. 7. enacts, that the 


Statute againſt Commiſſioners ſhall take Order with the Bank- 


Bankrupts. 


* SeR. 12. 


The beſt Way 


rup!'s Body, Lands and Tenements (as well 
Freehold as Copy hold), Goods, Chattels, Dpbts, 
Sc. and ſell the ſame, c. 


Then comes the Statute 1 Jac. c. 15, 
reciting, that the Authority given to the Com- 
miſſioners by the former Act was not full and 
perfect, and for further Remedy gives them * 
+ Power to grant and aſſign all Debts due 
* or to be due, and that for the Benefit of 
* the Bankrupt, and the ſame to be recovered 
<« in the Name of the Aſſignees.” Now the 
Intention of all theſe Laws I take to have 
been, that the Bankrupt having been guilty of 
a Fraud ſhould not be truſted with the Ma- 
nagement of his Eſtate, but it ſhould be put 
into other Hands for the Safety of his Credi- 
tors, and that the Bankrupt ſhould have no 
further Intermeddling with it. | 


So that upon this Intention all thoſe Effects, 
all thoſe Debts, . which he could take and turn 
into Money, thoſe the Aſſignees of the Com- 
miſſioners were deſigned to have in as full 
Manner, either by Action or otherwiſe, and 
that in their own Name. 


The beft Rule of conſtruing Acts of Par- 


of conſtruing liament is by the Common Law, and the Courſe 


Statutes is by 
the Rule of 
the Common 


Law. 


which that obſerved in the like Caſes before the 
Act. | 


So it is upon the Statute de Donis that 


enacts, that Tenant in Tail on habeat pote/- 
OO tate 


. = a“ 


ee . 6a oo 


Reports in the King's Bench, &c. 


tatem- alienandi terr*, to prevent its coming to 
the Iſſue, and that a Fine levied by him % 
19% Jure nullus, 
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The Effect of this Statute is a Diſabilſty 
to alien to the Prejudice of others, therefore 
the Law ranks him with Biſhops and other 
eccleſiaſtical Perſons, and Huſbands, who 
were by the Common Law diſabled to alien 
to the Prejudice of their Succeſſors and their 
Wives, and therefore though the Words be, 
Tenant in Tail ſhall not have Power to alien, 
and his Fine ſhall be void; yet it was con- 
ſtrued that this Fine was not void, but made 
a Diſcontinuance, and put the Iſſue to his 
Formeden, and that other Alienations either put 
the Iſſue to his Action, or allowed his Entry, 
juſt as the Law before ſtood in Relation to 
Biſhops. 


At Common Law it is a general Rule, that Ch in Atti. 

no Body can have an Action but the Creditor e may be aſ- 
or his Repreſentative when dead, but there are nes — 4 * 
two Caſes wherein this Rule fails, viz. in o. 885 
Caſe of Forfeiture and Aſſignment to the may have an 
King; for though a Choſe in Action cannot be Action for it 
aſſigned to a common Perſon; yet it may 10 N ny 
the King, and in both theſe Caſes the King * 
or his Grantee or Aſſignee may have an Ac- 
tion for theſe Debis in their own Name, 
21 H. 7. 14. 29 H. 6. 36. though generally 
the Grantee did ſue in the King's Name, hut 
that was only that he might take Advantage 
of the Prerogative. | 


. Y | Now 


— 


322 Reports in the King's Bench, &c. 


Now let us ſee how far the Wife's Debts 
were liable in theſe Caſes. 


In Cafe of Forfeiture, as by Outlawry, Ge. 
the Debts of the Wife were always extended 
and ſeized. 


In Caſe of Aſſignment of Debts to the 
King, Holt 253. is a Caſe in Point, that ſuch 
Debts may be aſſigned to the King. 


Debts due to And that notwithſtanding the Statute 7 Ja: 
Wife dum folac, 15, which makes Aſſignments of Debt; 


forfeitable and 501 Wy 
a{bgnable to void, other than ſuch as did grow due origi 


the King by nally to the King's Debtor bona fide, for the 


the Huſband, Purpoſe of the Law was that no Debts of 
the King's ſhould procure another Man's Debt 
to be aſſigned, which was a common Practice; 
but this, ſays the Book, is his own Debt, though 
not to his own Uſe, which he may himſelf 
releaſe and diſcharge, and by the ſame Rez: 
ſon aſſign. 


This proves two” Things. 


1. That the Huſband might aſſign tie 
Debts due to the King at Common Law. 


2. That he was not reſtrained to do it bj 
; the Act, becauſe they were the Huſband's owa 
Debts, 


This Reaſon concludes to the Caſe at Bat; 
or 


1. I 


Ehre 1 


Reports in the King's Bench, &c. 


1. Ir is the Huſband's own Debt within the 
Words of the Act. 


2, The Huſband might aſſigt. it, ergo fo 
may the Commiſſioners. 


Beſides it is to no Manner of Purpoſe, and 
can ſerve no good End at all, to ſay chat ſuch 
Debts are not aſſignable, for if they ſhould 
be left in the Huſband, as ſoon as ever he re- 
covers them, the Commiſſioners muſt have the 
Money, and apply ic co the Uſe of the Cre- 


ditors. 


But in Order to confine the Senſe of the 
Words ** Debts due and owing to him,” ir 
has been objected that the Statute does not 
extend to Debts due to a Bankrupt as 
Executor. 
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Anſwer. That is true, and it is for this Objegtion. 


particular Reaſon, becauſe they are appropri- 
ated to pay the Debts of the Teſtator, and if 
they were aſſigned it would be a Wrong, a 
Devaſtavit. | 


2d ObjeRion. That the Statute does not ex- 
tend to Debts due to the Bankrupt jointly 
with another. 


Anſwer. The Caſe in Lev. 19. cited for 


that Purpoſe, is not determined. Such a Debt 
might be aſſigned to the King by any one of 
the Commiſſioners, and fo it is adjudged 
Mich. 19 H. 6. 47. and it would be tor- 
feited by Outlawry of one. 

| Y 2 However 
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Reports in the King's Bench, &c. 

However that Caſe is not before us; thus 
far is plain, that a Debt due by him and ano- 
ther would be within this Act of 4 An. c. 17, 
fot it is le declared by the Declaratory Act of 

10 An. c. 15. ſeft, 3. which provides at 
the ſame Time that the Diſcharge of the 
| Bankrupt ſhall not extend to diſcharge the 
- Other joint Debtor. 


But this of the Huſband and Wife is a dif- 
\ Fer#nt Cafe, for it is his Debt as he is one with 
her. 1 4 | | 


3d Objection. That the Bankruptcy ought 

not to give the Huſband a better Right in his 
Wife's Debts, and bar her of the Contingency 
of Survivourſhip, 


| Anfwer. It does not give him a better 

Right, for his Releaſe for a Conſideration to 
| himſelf alone would have barred her of the 
Contingency, and this is a Releaſe in Law, 
and amounts to the ſame thing, | 


Beſides, this is anſwered by the Fiction of 
Law, whereby the Statute of 1 Fac. 1. c. 15. 
and this Act has made it as a Debt paid, and 

a new Security taken to the Aſſigus. Suppoſe 
a Bond were made to A. in Truſt for B. who 
becomes Bankrupt, the Aſſignees may bring 

the Action in their own Name, though 

B. muſt have brought it in the Name of the 

10 Fruſtees. en 

A cA4th Objection. The Huſband may join with 
the wo in this Action, but the Aflignees 
372405 4 cannot 


Reports in the King's Bench, &c. 


a cannot do it; this is anſwered as before, and 
che Caſe of Forfeiture and Aſſignment to the 


„King; but to put another Caſe; Suppoſe a Bill 


of Exchange made to the Wife dum ſola, the 
i 8 Huſband may aſſign ir, and Aſſignee ſhall 
bring the Action in his own Name. 
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This Reaſonipg holds ſtronger in the Caſe Debts doe 
| of Debts due from the Wife, for it is cer- from the Wife 
. tainly the Huſband's Debt, and the Action conſidered. 


dis brought in the Debes and Detinet ; it is ad- 
mitted to be the Huſband's Debt after Judg- 
ment, and it is hard to ſay a judgment of 
b Law charges a Man with a Debt who was 
as not chargeable with it when that Judgment 
was given. | | | 


| 2. If the Intent of the Act be conſidered, 
and the Queen be aſked cui Bono this could 
be? it will appear ſtill ſtronger, 


The Perſons concerned in this Matter are 
firſt the Bankrupt, ſecondly the Creditor, 
thirdly the Wife, 


As to the Bankrupt. 


If an Action be brought againſt him on 
ſuch a Bond, what Excuſe can the Defendant 
have? If he takes a Fieri fac, or Elegit, as 
loon as he finds. Goods or Lands, the Com- 
miſſioners ought to ſeize them. | 


This would be wholly ineffectual, and if 
ne ſues out a Capias, it will only ſerve to lay 
the Bankrupt up in Priſon, when all his Eſ- 

3 cate, 
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Creditor. 


Reports in the King's Bench, &c. 


tate, wherewith he ſhould make Satisfaction 
and deliver himſelf, is taken out of his 
Power. 


And that is the Reaſon of his being diſ- 
charged, becauſe his Ability to pay is intirely 
taken irom him. 


And this differs it from the Caſe of an Exe- 
cutor, and ſhews that he ought not to be dil- 
charged as to the Teſtator's Debts, for he 
retains his Ability to pay them by keeping 
the Effects which he has as Executor, and the 
Commiſſioners cannot meddle with them be- 
caule they are appropriated. 


Tr was inſiſted at the Bar, that he ought to 
be diſcharged from all his Debts, becauſe he 
is obliged to part with all his Eſtate liable to 
pay thoſe Debts ; but this takes it up much 
too narrow, for he is not only obliged to de- 
liver up all his Eſtate liable to pay Debts, but 
all whatſoever wherewith he might pay his 
Debts, as ro the Purpoſe, Copyhold Lands 
which are liable to no Execution. 


2dly, As to the Creditor, 


It cannot be for his Benefit that his Debt 
ſhould not be within the Act, for the Bank- 
rap!'s whole Eſtate will be otherwiſe diſ- 
poſed of, and his Action againſt the Bank- 
rupt can be worth nothing, but if his Debt 


be within the Act, then he may come in for 
his Dividend. 


The 


„„ nRQT_ WW. A” _VYX<4 — —" 
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The Conſequence of the contrary Opinion 
is, that you take from him every Thing 
wherewith his Debts may be paid, and will 
not let him in for a Share. 


3dly, As to the Wife. Wife. 


It will be a Diſcharge to her at leaſt tem- __— for 
porary during the Huſband's Life, but though od _— 
it is not neceſſary to give any Opinion upon Hiſcharge of 
that, yer I think it will amount to a perfect the Bankrupt 
Releaſe, and the Wife will be diſcharged for Huſband. 
ever, and then no Harm can ariſe from this, 
for the Creditor is ſuppoſed to have his Di- 
vidend, and the Debt is paid in Conſideration 


of Law. 


A Caſe may poſſibly be put, where a Wo- 
man being in Debt may make over all her 
Effects in Truſt, and then marry a Bankrupt, 
and by that diſcharge all her Debts, and yet 
preſerve her Eſtate, but that would be a frau- 
dulent Conveyance againſt the Creditors quoad 
ſo much of the Eſtate as would fatisfy their 


Debts; and they would have Remedy. 


It was objected, that the Diſcharge 1s a per- 
ſonal Privilege, and not communicable to his 


Wife. 


| Anſwer. It is a neceſſary Conſequence that Huſhand pet- 
it muſt extend to her, becauſe every Thing in ow * a 
the Huſband's Power is aſſignable, and all her im z 


8 s E Years in jure 
Eſtate is in his Power. If the Huſband be ents. i = 


poſſeſſed of a Term for Years in Right of. his be ſeized on 


Y4 Wife, a Fi. fa. 


328 Reports in the King's Bench, &c. 


Wife, it may be fold on a Fi. fa. and yet it i; 
not actually transferred to the Huſband by the 
Intermarriage. 


For theſe Reaſons we are of Opinion, that 
this is the Huſband's Debt within the Mean- 
ing of this Statute, 


2. As to the ſecond Queſtion, whether the 
Plea be good or not, we are all of Opinion 


that it is ill, and ought to conclude to the 
Country. 


A Liberty in pleading generally, is &- 
ven to the Bankrupt, that ſo he may avoid the 
Hazard of pleading ſpecially, but then he 
muſt take upon him the Proot of his Confor- 
mity to the Statute in every Particular; or if 
he thinks fit to plead the Matter ſpecially, then 
he muſt ſet forth every Point, and by it he 
has this Advantage againſt the Plaintiff, that 
he muſt reply one Particular only upon which 
Iſſue mult be taken. 


Here the Defendant has pleaded the Matter 
ſpecially, but not ſet forth the whole, and 
therefore ill for that Reaſon, for by the ex- 
preſs Words of this Act this is to be pleaded 
lo as the whole Merits may be tried, for 
the ſpecial Matter is to be given in Evi- 
dence, | | 


There are ſeveral Caſes at Common Law 
where a Man ſhall conclude his Plea to toe 
Country, though there be no. Affirmative and 

| Negative, 


W XY w £ 


Reports in the King's Bench, &c. 329 


Negative, to prevent the Inconvenience that 
would ariſe by going on to a Replication. 
33 H. 6.21, To a Fine quod partes finis 
nibil habucrunt, et de hoc ponit ſe ſuper 
patriam. 


So in Counter-plea of Voncher, that he ne- 
ver was ſciſed of ſuch Eſtate whereof he could 
enfeoff him, and hog petit, Sc. 


So nunques /*i/ſic que Dower, el de hoc, Ec. 


And the Reaſon of this is, that it would 
be inconvenient to go on to a Replica- 
tion, becauſe to reply generally, would leave 
it too large and comprehenſive, and to 
reply any particular Kind of Eſtate would 
be too narrow, and conſequently imma- 
terial. 


This Statute has formed a new general 
Iſſue in this Caſe, and this was the Founda- 
| tion of the Judgment in Bird and Lacy's 
Cale. Mich. 6 An. C. B. Rol. 321, that 
r 2 Plea upon this Act was well concluded 
] to the Country; and if fo, it cannot con- 
clude to the Court. 


r It may be obſerved on the Statute of 

i- WW Sewers , that by the very Words of * 23 Hen. 8. 
that Act, a general Replication is expreſsly ©: 5. 
given, to avoid forcing the Plaintiff to a 

W ſingle Point, and ſo the Miſchief, which 

e would bave been in this Caſe, is prevent- 

! ed. Thus it muſt have been in this 4, 

e, 


330 


Reports in the King's Bench, &c. 


if the Intention of it had not been to make 


the Plea a general Iſſue. 


For this Fault in the Plea, which is 
ſhewn for Cauſe of Demurrer, and which 
would put a Difficulty on the Plaintiff, not 
intended by the Statute, Judgment muſt be 
given for the Plaintiff, 


ERRATA. 


In Page 303, Line 17. inſert the Words 
© a Juſtification,” 
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— to receive poor Perſons till Quarter - Seſ- 
ſions, quaſhed. | 162 


of Juſtices to receive an Apprentice bound 
by the Churchwardens quaſhed, quia Inden- 
ture contained a Covenant not according to 
the Statute, and that avoided the whole 
Indentute. | 278 
of Baſtardy, Appeal from it lies not from 
Corporation to County Seſſions. 296 
Outlawry for High Treaſon reverſed. 46 
Owners Suit againſt them, &c, by Mariners, 
Se. 91 
Oyer of a Deed, whether after it, and Demur- 
rer being made a Concilium, Plaintiff may 
amend a Miitake in it, 298 


VL. 


Pariſh Clerk, Rule Nu for a Prohibition to a 
Suit in the Eccleſiaſtical Court for a Rate 
for him, 180 

Parliament, ancient Form of Writs to it. 102 

--——Summons thereto, and legal Proceedings, 
their Difference. 102 

Payment of Money, whether the Aſſignment 
bf a Judgment be a precedent Condition to 
it. 31, 131 

Payment 
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Payment, Award of ſubſequent Payments good. 


Page 318 
Penal Statutes are not within the Cognizance 
of the Seſſions of the Peace. 104 


Penalty, after Commitment in Default of 
Diftreſs, Juſtices cannot diſcharge on paying 
It. 232 

Petty Larceny, Bail upon the Removal of an 
Indictment for it. 


4 
— Seſſjons, Indictment for Words ſpoken 


to Juſtices of the Peace there. 26 
Pew, Prohibition for it. 122 
Phyſicians College, Rule to inſpect their Books 

denied. 134 
Plea in Quare impedit. 68 
— - Replication, 68 


general Obſerva ions on Writ and Plea, 69 


—— Import of Plea at Common Law. 70 


— Double. 123 
—— by Adminiſtrator. 211 
of Performance to an Action upon Bond 

with ſpecial Conditions. 238 


of Miſnomer of a Corporation, if Power 
to ſue by that Name, mult ſhew it. 253 
in Q warrants of the Conſtitution of a 
Town equally ill, if it enlarges or abridges 
that Conſtitution. 313 
—— upon 4 & 5 An. c. 16. touching Bank- 
rupts, muſt conclude to the Country. 318 
Poor Perſons, Order to receive them till 
Quarter - Seſſions quaſhed. | 162 
Prohibition. 2, 8, 9,10 


denied before Libel iſſued. 91,131 


—— for a Pew. 124 
on a Libel for Defamation of a Clergy- 
man, 


9 
Prohibition, 
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Prohibition, never granted on Part of the 
Caſe. Page 131 
Conſultation cannot be in it, unleſs De- 
fendant ſhews a Right in himſelf, 132 
—— Rule N for one to a Suit in the Ec- 
| clefiaſtical Court for a Rate for a Pariſh 


Clerk. 180 
Principal, Intereſt and Coſts, Rule to bring 
them in conſtrued. 288 


Conſtruction of the Clauſe in 5 Ann. 
c. 16. for bringing Intereſt and Coſts into 
Court upon Bond, as to the Coſts. 291 

Privilege, Coſts not aJowed for Want of a 

Declaration on a Writ of Privilege. 248 


Promiſſory Note what good. 93 
Protection of a Witneſs going and coming 
trom Court. 308 
Purchaſe, when Iſſue take by it. 180 
Quare impedit. 67, 248 

Count therein. 67 f 

—— Plea. 68 | 
— Replication. 68 

General Obſervations. 69 


Import of the Plea at Common Law. 70 
Quarter-Seſſions, Order to receive poor Per- 
ſons till then quaſhed, 162 , 
Qucen's Silver, Error brought on a Fine, for 
that Conuſor died before the Return of the 
Writ of Covenant, though the Queen's 
Silver actually paid. 314 
Quo werranto Information, where it may be 
againſt an Officer ſworn in by peremptory 
Alandamiws. | 122 
Quo 
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Quo Warranto, for an Office and Franchiſes. 


Page 145 to 160 
— —o- Plea in it of the Conſtitution of a Town 


equally ill, it it enlarges or abridges that 
Conſtitution. 313 


R. 


Rate, Rule Nu, for a Prohibition to a Suit 
in the Eccleſiaſtical Court for a Pariſh Clerks 


Rare. 180 
Recital, Words of Condition muſt he conſtru— 
ed by it. 240 
Recognizance on Scire facias againſt Bail re- 
cited in the preſent Tenſe. 290 
Regnum Ang! none ſince the Union, 242 
Regula on civil Bail. 59, ſee 290 
Releaſe to Time of Award void, gucad all 
Things after Submiſſion, 119 
Removal, Order of. 97 
Replevin de una Parcella Lintlei. 028 
Repugnancy. 110 


Refiduum ſued for to be diſtributed againſt Exe- 
cutor who had a Legacy by the Will. 10, 52 
Return of Habeas Corpus directed to the Savoy 
for the Impriſonment of a Soldier by a 
Captain. 102 
—— quaſhed becauſe no Authority appeared 
in the Perſon ſigning. the Warrant. 291 


— to Certiorari. 162, 234 
Reverſal of Judgment. 26 
—— of an Outlawry for High Treaſon. 46 
Riens per deſcent pleaded. 279 
Rule for a good Jury in Middleſex. 130 
—— to bring Money into Court on a {cial 

Aſſumpſit denicd. | : 30 
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Rule for Words indictable. Page 39 
——- for underſtanding ſcandalous Words. 
116 

of defamatory Words in ſpiritual Courts. 

100 

—— on College of Phyſicians to inſpect their 
Books. 134 


Ni/ for a Prohibition to a Suit in the Ec- 
cleſiaſtical Court for a Rate for a Pariſh 


Clerk. 180 
— to bring in Principal, Intereſt and Coſts, 
conſtrued. 238 
Notice muſt be given on Motion to diſ- 
charge 1t. 311 

8. 
Satisfaction and Delivery pleaded. 4231 


Savoy, Return of Habeas Corpus directed there 
for the Impriſonment of a Soldier by a 


Captain. 102 
Scire facias againſt Bail, the Recognizance 
recited in the preſent Tenſe. 290 
Scire feeri Inquiry, Notice of the Execution 
thereof to be given. 95 
Seſſions of the Peace has not Cognizance of 
penal Statutes, 104 
an Order thereof on a Father to keep 

his Son's Widow quaſhed. 130 
—— petty, Indictment for Words ſpoken to 
Juſtices holding them. 36 
—— its Juriſdiction does not extend to Uſury. 
103, 136. 


ad lies not from an Order of Baſtardy 
froma Corporation to the County Seſſions. 299 
Spiritual 
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in them, Page 100 
Statute penal not within the Cognizance of 
Seſſions of the Peace, 104 


uben it directs Impriſonment for a cer- 
tain Time the Commitment mult expreſs it. 


132 
— Charge in Indictment on it muſt be laid 
in the Words of it. | 277 


— Order of Juſtices to receive an Appren- 
tice bound by the Churchwardens quaſhed, 
quia lakers contained a Covenant not 
according to the Statute, and that avoided 
the whole Indenture. | 278 

— Indet AJ. laid one Day, Statute of Li- 
mitation pleaded, Replication that Promiſe 
was made on a different Day, — 9 

—— 5 Ann. c 16, Conſtruction of the Clauſe of 
this Statute for bringing Principal, Intereſt 
and Coſts into Court upon Bond, as to the 
+ 291 

——— Intent of it againſt Bankrupts. 320 

— the beſt Way of conſtruing it is by 


the Rule of the Common Law. 320 
. Suggeſtions ought to purſue Allegation below. 
131 


Suit by a Maſter and Mariners againſt Owner, 
Se. 
=— againſt Executor for Diſtribution of 
Refiduum, having a LEGACY by the Will. 
IO, 52 
Sum in Groſs. 2 
Superſedeas for not declaring within two 
Terms. 
Summary Trials in Derogation of the Com- 
mon Law. 112 
Summons 
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Summons to Parliament, and legal Proceed- 


ings, their Difterence, Page 102 
1. 

Term, Superſedeas for not declaring within 

two. 5 


Trade, Indictment upon 5 EFz. c. 4. for ex- 
erciſing it, not having ſerved an Appren- 


ticeſhip. 241 
Tradeſman, Words ſpoken of him in his Way 
of Buſineſs. 314 
Treaſon High, Outlawry for it reverſed. 46 
Bail in it. 310 
Treſpaſs for taking Cattle. 135 
——- Juſtification thereon, ibid. 


Trial, Motion for a new one on a Point of 
Law not inſiſted upon at the former. 120 


A Reaſon of new one. 123 
———-Requiſites in Affidavit to put it off for 
want of a material Witneſs, 316 
F, 

Vagrancy Order of. 95 54 
Variance between Writ of Error and Record. 
I, 101 

Fenire from one County on an e 
againſt a Borough that lies in two. 32 
——— de novo awarded, 311 
Venue changed by Executor. 1 
Verdict, how Words in a Count are to be ta- 
ken after it. 75 
Union, no Regnum Angliæ ſince, 242 
Ulurious Contract, Indictment for one, 10 3 

| 13 


Ulury, 


if ff 2 


A Table of the Principal Matters. 


Uſury, the Juriſdiction of the Seſſions of the 
Peace does not extend to it. Page 103, 136 


W. 


Wales, Certiorari to the Grand Seſſions there 
diſcretionary. 160 
Warrant, Return of Habeas Corpus quaſhed 
becauſe no Authority appearing in the Per- 
ſon ſigning it. 291 
Wife, her Debts while ſole are diſcharged by 
the Bankruptcy of the Huſband, ſo that 
Debts due to her while ſole, though unre- 
covered are aſſignable by Commiſſioners of 
Bankruptcy againſt the Huſband, per Sta- 
tute 4 & 5 Anne. 318 
—— - Debts due to her dum ſola forfeitable, 
and aſſignable to the King by the Huf- 
band. 322 
—— Debts due from her conſidered. 325 
—— is for ever diſcharged by the Diſcharge 


of the Bankrupt Huſband. „ 


Will, Iſſue a Word of Limitation in it. 18 1 
— Iimitation in it not different from a 

Deed where proper legal Words are uſed. 184 
Witneſs where a Party intereſted may be a 


Witneſs. 113 
Informer not a competent one in the 

Game Act. 111 
— Exception to them. 112 
—— Protection of them going and coming 

from Court. | 308 
Words, Indictment for them. 36 
—— Information for them. 57 


w— Action for them. 114 
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Words, Rule for underſtanding ſcandalons, 


Page 116 

——- not to be diſcountenanced. 117 
-— Rule of Defamatory ones in Spiritual 
Courts. 100 
— how td be taken after Verdict. 75 
-—— of Condition mult be conſtrued by the 
Recital. 240 
— what held actionable, 243, 282 
—— importing a Charge of Forgery held 
actionable. 246 


—— in Action for them by Baron and Feme 
oint Damages muſt be given to both, un- 
50 ſpecial Damages laid to the Huſband. 


287 

— laid only with an Innuendo, and not to 
be ſpoke of the Plaintiff. | 288 
—— of a Tradeſman in his Way of Buſinek, 
314 

Writs, ancient Form of them to Parliament. 
102 

— corporate Name need not be ſtrictly pur- 
ſued in them. 250 
of Excom cap '. 85 
—ͤ— King's Bench Juriſdiction over Excom 
3 88 
— of Error and Record, Variance between 
them. 91, 101 
—— Error on Writ of Covenant tho* Qucen's 
Sil ver paid. 314 
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ced by civil Societies, as Guards 


A Treatiſe on the Aclion of Debt. 


And, Firſt of ſimple Con⸗ 
tracts. 


HESE we ſhall begin with, as 
doubtleſs they firſt obtained in the 
World, and were frequently uſed 
before the Invention of Writing or 
any of thoſe Solemnities that have been introdu- 
againſt the De- 
ceits and Injuſtice of Mankind. Theſe Contracts 
then ſubſiſting merely in the Agreement of the 
Parties without any Form of contracting, or 
Notoriety or Evidence of the Contract, ſave the 
Delivery of the Goods themſelves; the Len- 
der truſted intirely to the Faith of the Bor- 
rower. For in the Infancy of the World, 


before the Uſe of Money, Men had but two 


Ways of ſupplying themſelves with the Fruits 
of the Earth or other Neceſſaries of Life. 
The firſt was by bartering or exchanging the 


Superfluities of thoſe Fruits or Goods which 


they had acquired, for thoſe of another Kind 
which they wanted. In this Exchange the 


Contract was executed on both Sides, ſo that 


no Room was left for Contention. The other 
Method was, if I had not Goods to exchange, 
and yet wanted ſome of my Neighbours, they 
were lent on my Faith to return Goods of 
the ſame Sort, and equal in "ny and Va- 
lue with thoſe borrowed, or elſe to return any 
other Sort of Goods pitched upon by the Len- 
der, as a Compenſation for thoſe he tent. 
Hence was the firſt Notion of a Debt * 
A 


— 


4 7; reatiſe on the Action of Debt. 


And in order to inforce the Return of the 
Goods at the Day agreed on, was the Action 
of Debt or Detinue inſtituted, 


As the World increaied and Commerce 
grew, it became neceſſary to find a certain 
Meaſure, by which the Value of all other 
Things might be adjuſted ; and this muſt be 
ſo durable as not to periſh in its Paſſage or 
handing about from one to the other; and fo 
portable as to be carried from Place to Place 
with Convenience, Hence Gold and Silver 
was pitched upon as the Meaſure of all other 
Things, And now the Borrower, inſtead of 
the identical Goods or Neceſſaries which he 


has Occaſion for, if the Man from whom he 


expects ſuch Supplies has them not, applies for 
a certain Quantity of Gold and Silver to be 

id at a future Day, which creates the No- 
tion of Debtor and Creditor, in the ſame 
Manner as-where a Man takes up Goods or 
Neceſſaries upon the Promiſe of paying or re- 
turning a certain Sum of Money for them at a 
Day certain. 


But here by the Way we muſt obſerve the Regiſter 139. 
Rule laid down in the Regiſter in the Forma- F. N. B. 119- 
tion of the Action of Debt; that if the Debt- 3. 227. 
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or fails in Payment of the Money at the Day, pl. 50. 


the Original commands him to pay the Sum 3 Leon. 260, 
which he owes and unjuſtly detains, but if the 4 Leon. 46. 


Demand be for Goods and Chattels living or 
dead, the Writ is for the Detinue only. So 
It is in Debt upon a Leaſe for Years where 
Corn is reſerved inſtead of Money, the Ac- 
ton is for the Detinue only; becauſe if the 

K Plaintiff, 


Raſt. Ent. 
201, 202. 

F. N. B. 126. 
k. 
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Plaintiff has Judgment for the Detention, 
the Jury muſt aſſeſs Damages according 
to the Value of the Corn at the Time ic 
was to be delivered by the Leaſe, and there- 
fore it cannot be in the Debet, becauſe the 


Plaintiff would in ſuch Caſe recover a certain 
Sum. 


As any Commodity may be reduced to a 
certain Value by Agreement, ſo alſo may 
Men's Labours or their Actions, and the 
Price agreed on is the Debt which ariſes from 
the doing and performing that Labour or 
Action, Hence it is that an Action of Debt 
lies for a Servant for his Wages. And if 4. 
promiſes B. one hundred Pounds if B. will 
marry the Daughter of A. By the Marriage B. 
becomes intitled to the hundred Pounds, and 
may have an Action of Debt for the Recovery 
of it, becauſe the Obligation in A. to pay 


was to ariſe on the Celebration of the Mar- 
riage. 


Every Man is chargeable in an Action of 
Debt upon the Contract of his Bailiff, or of 
Servant, where he gives ſuch Servant Autho- 
rity to buy and ſell for him; for by the very 
Appointment the Servant ſtands in the Mal. 


F.N. B. 120. ter's Place, and as he tranſacts for the Maſter, 


Bo 


the Credit muſt be ſuppoſed to be given in 


the Contract to the Maſter and not to the 
Servant, and therefore the Servant is not un- 
der the Obligation to perform according to 
the Rule; Qui per alium facit, facit per ſe ip- 


ſum. So the Huſband is made Debtor by 


the Act of the Wife, where ſhe hath Autho- 
rity 


t 


> w 
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rity from him to contract. But what is Evi- 
fence of this Authority, and in what particular 
Caſes the Husband ſhall be chargeable with the 
Debts of the Wife, is treated of at large under 
the Head of Aſſumpſit. 


However, by the modern Reſolutions, the 
Wife cannot make a Contract, as the Attor- 
ney, or repreſentative of the Huſband, And 
therefore if ſuch Contract was found by ſpe- 
cial Verdict, it will not bind the Huſband. 
But if the Wife agrees for Goods which are 
delivered to the Huſband, or if the Wife has 
uſually contracted for the Huſband, this is 
Evidence to perſuade a Jury that the Huſband 
hath contracted. But if ſuch a Contract is 
found ſpecial, this will not bind the Huſband ; 
becauſe it is only exhibiting to the Court the 
Evidence of a Contract which the Court can- 
not judge of, and the Wife by Law cannot 
contract ſo as to bind the Huſband. But theſe 
Acts of the Wife in theſe Caſes are not ſubſtan- 
tive Contracts to charge the Huſband, (as the 
Acts of a Bailiff or Servant are to charge the 
Maſter) but only Evidences of the Huſband's 
Contracts founded on their Co-habitation. 
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If a Feme ſole contracts a Debt and after- F. N. B. 
wards marries, the Huſband by the Inter- 120. f. 


marriage becomes the Debtor, and is liable to 
the Action of Debt; becauſe the Chattels of 
the Wife being veſted in the Huſband by the 
Marriage, he has thereby undertaken to pay 


her Debts; and for this Reaſon it muſt be in Bro. 229. 


bring his Action againſt both during the Co- 
5 verture 


the debet et detinet. But the Creditor muſt pl. 110. 
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verture. For if the Recovery be not had 
during the Life of the Wife, the Huſband is 
not liable after her Death, becauſe the Con- 
tract was made to the Wife and her Execu- 
tors and Adminiſtrators, and though the Huſ- 
band is Adminiſtrator De jure, yet he need 
not repreſent her unleſs he pleaſes. But where 
a Judgment is obtained during the Coverture, 
there the Huſband is bound though the Wife 
ſhould afterwards die, becauſe the Judgment is 
againſt the Hufband himſelf who had obtained 


the ſole Dominion over the Chattels of the 
Wiſe. | 


Raft Fnt.ico, If A. bails Money to B. to be delivered to 
Yelv. 3 C. on Demand, C. may have an Action of 
Jenk. 263. Debt againſt B. for the Money, becauſe by 
9 _ the Delivery of A. B. took it as the Property 


Browal. 82. of C. and thereby made himſelf Debtor to C. 
8. C. for the Money. 

Moor, 667. | 

pl. 94.4. S. C. and 8. P. Ow. 127, S. C. Cro. Eliz. 729. S. C. and 


S. P. and ſee Rol. Rep. 257, 391. March 14. Danv. Abr. 26. pl. 2. 
66. pl. 13. c. 


If A. and B. account, and B. upon the Foot 
of the Account be found indebted to A. in a 
certain Sum, A. may recover it in an Action 
of Debt; becauſe B. lies under a perſonal 
Obligation to pay the Balance as well as 
any of the particular Sums in the Account, 
and the Account ſtated does not alter the 
Nature of the Debt, or the Obligation to 


pay it. . 


It 
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It was agreed that C. ſhould pay unto B. Sid. 423. 
five hundred Pounds for the Lands of D. ad- MY: 274- 
judged that B. may have an Action of Debt 320. 9. 
tor the five hundred Pounds againſt C. For Raym. 183. 
this Agreement creates an Obligation to pay, Yelv. 193. 
and C. may have an Action of Covenant againſt 3 . 
B. to compel a Conveyance of the Land. 33 


pl. 169. Rol. Rep. 518. March 9. pl. 22. Hob. 35. Moor 135. 
pl. 280. See Lutw. 251. Ld, Raym. 665. 


There are many other Caſes where the Ac- 
tion of Debt lies from a bare Promiſe and 
Engagement of the Parties. For wherever a 
Man has ſer a certain Value on any Commo- 
dity, or Benefit received, or Work done, 
there is an Obligation to pay that certain Va- 
lue agreed on, and the Obligation creates the 
Debt. But as theſe Debts were contracted 
for between the. Parties themſelves, without 
any Solemnities, and the Lender truſted in- 
tirely to the Faith of the Borrower for the 
Payment, it might happen, the Debt was 
paid in as private Manner as it was contracted 
for, and in ſuch Caſe if the Borrower ſhould 
be ſued for it, he had no Evidence to prove 
the Payment, and fo be doubly charged. To 
prevent this, and becauſe the Money cr the 
Goods were originally delivered on the Faith 
and Credit of the Borrower, the Defendant 
in this Action was admitted to Wage his 
Law: That is, by his own Oath to diſcharge 
himſelf of the Debt by ſwearing he had paid ir, 
and by bripging eleven Perſons more to ſwear practice B. R. 
to the Credit of his Oath, and that they be- 313. ro 519. 
lieved what he ſwore was true, Bur this 
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Manner of Defence, however reaſonable in its 
firſt Inſtitution, came afterwards to be fo 
abuſed and applied to ſuch ill Purpoſes, that 
the Action of Debt came to be diſuſed, 
and the Aſumgſit ſubſtituted in its Place, in 
which no Law Wager lay, becauſe in the 4/- 


ſumꝑſit nothing could be recovered but Da- 


_ Hard. 485. 


2 Show. 9. 

6 Mod. 129, 
131. 

Lev. 298. 

3 Lev. 118. 
Lutw. 180. 
5 Mod. 13, 
365. 

Salk. 125. 
Ld. Ray m. 
175. 

2 Ld. Raym. 
759. 

10 Mod. 373. 
11 Mod. 190. 


Hard. 485. 


mages for the Breach of the Promiſe, and 
thoſe Damages were to be aſcertained by a Ju- 
ry, and therefore a Defendant could not diſ- 
charge a Debt by his own Oath which was 
yet uncertain, and only in the Breaſt of a Jury 
to aſcertain, 


But an Action of Debt does not lie againſt 
the Acceptor of a Bill of Exchange; for not- 
withſtanding the Acceptance the Drawer is li- 
able, and the Acceptance is only in the Na- 
ture of a collateral Promiſe or Engagement to 
pay, which creates no Debt, though it lays 
the Acceptor liable to a ſpecial Action on 
the Caſe for the Promiſe. As where A. ſells 
Goods to B. at the Requeſt of C. and C. pro- 
miſes to pay the Money for them, if B. ſhould 
not; this creates no Debt in C. but C. is li- 
able to a ſpecial Action on the Caſe. 


12 Mad. 37, 107. Stra. 680. 


If a Sheriff levies Money on an Execution, 
but does not pay it over to the Plaintiff, the 
Plaintiff ſhall have an Action of Debt againſt 
him though he made no Return of the Exe- 
cution. For the Money, that is levied by the 
Sheriff by the Authority of the Writ, is le- 
vied for the Uſe of the Perſon that recovered 
it, and therefore the Sheriff is — 

or 
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for ſo much received to the Plaintiff's 
Uſe. 


By Holt an Action of Debt lies for the She- Salk 209. 
riff for his Fees in executing an Elegit, be- Cro. Car. 286, 
cauſe Fees are certain Sums of Money ſettled 238 

b Rep. 738. 
by the Statute, and the Price of the She- Ero. jac. 104. 
riff's Labour, and he cannot forbear executing Cro.Eliz. 335, 
the Writ, and therefore muſt have this 654. 
Action to recover the Sum which the Statute See Salk. 331, 
hath made the Price of his Labour. So it is 33“ 


for the Fees of other Executions. 


If any Contract be made to transfer the 18 Ed. 4. 12. 
Right of Chattels, if it be immediately exe- Bro. Contract 
cuted the Property is altered. Therefore if Pl. 25+ 
A. contracts to ſell B. a Horſe for ten Pounds, 
there if B. either pays or tenders the Money, 

B. has the Property in tht Horſe, and may 
bring Treſpaſs, Trover or Detinue. So if 7. 
tenders the Horſe he may bring Debt or 4/- 
ſumpfit for the Money, for the Right of the 
Money is transferred by the Bargain, and if 
ſuch Contracts were executory, that is, if ei- 
ther Party at any other Time after the Bar- 
gain made, by a Tender or Offer to perform 
his Part of the Bargain could not oblige the 
other to perform his, it would make all Con- 
tracts perfectly incertain. But where the Con- 
tract is executory on both Sides, there no imme- 
diate Right is tranferred, but only a Contract or 
Agreement made. As if A. had promiſed to 
deliver the Horſe on a Day to come, and 
B. promiſed on ſuch Delivery to pay ten 
Pounds; there if A. deliver or tender the 
Horſe at the Day, he has a Right to the 

2 3 Money. 
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Money. So if B. at the Day tender or pay 
the Money, he has a Right to the Horſe, 
But B. has no Right to the Horſe without 
the Tender of the Money, nor A. any Right 
to the Money without Tender of the Horſe, 
But if A. tenders the Horſe, and B. refuſes to 
pay, 4. need not deliver the Horſe to B. for 
the Tender is ſufficient if the Payment be 
not made by B. For on the Tender of A. 
the Payment of B. ought to have been made 
immediately by B. according to the Contract. 
But if the Contract was not only executory 
on the Part of A. but further executory on 
the Part of B. alſo, as if A. agrees to deliver 
the Horſe, and B. agrees to pay him ten 
Pounds a Month after the Delivery, there A. 
muſt not only tender the Horſe, but deliver it 
without Payment of the Money, and has only 
an Action for the Money, becauſe the Con- 
tract is ſo made, as to be executory on the 


Part of B. after the Delivery of the Horſe 
by A. og 


If A. contracts to deliver four hundred 
Quarters of Barley in a Year at ſixteen Shil- 
lings by the Quarter: Theſe being cumberſome 
Goods may be delivered at ſeveral Times, and 
if A. tenders any Part, as ſuppoſe twenty Quar- 
ters, if he be not paid, he may refuſe to de- 
liver it, but if A. delivers it, he waves the 
Benefit of preſent Payment, and the Tender 
or Delivery of Part does not excuſe him from 


delivering or tendering the reſt; for he muſt 


compleat his Bargain in order ta compel B. to 
perform his Part, 


If 


* 


A Treatiſe on the Action of Debt. 367 


If a Bargain be made which is executed in 
Part by one Side, and executory on the other, 
the antient Rule was, that if that Part wbich 
was executory became impoſſible by the Act 
of God, it was an Excuſe for not performing 
the Bargain. As if A. ſold a Horſe to B. in 
his Stable, and the Horſe died, that excuſed 
the Delivery, and A. ſhould have an Action 
of Debt for the Remainder ef his Money. 
But this muſt be underſtood with this Diſtinc- 
tion, that if A. ſtipulates to deliver the Horſe, 
there if the Horſe dies, this will excuſe the 
Delivery of the Horſe, but will not intitle A. 
to the Money, becauſe he was to have the 
Money upon the Delivery. But if B. gave 
Earneſt for the Horſe, and by Contract was 
immmediately to take the Horſe, there though 
the Horſe died, the Loſs was to B. and ſo A. 
was intitled to the Money, 


there be no Time appointed by the Contract _ DF; 
to fell them, B. is to fell them immediately, Appor. pl. 25 
that is fo ſay, in convenient Time; and there Contract 
if B. fells fifty of the Trees, and Tenant for pl. 26. 
Life or Tail dies, their Executors ſhall have 

the whole Money, becauſe it was the Laches 

of B. that he did not take the full Benefit of 

his Part of the Bargain, But if by the Con- 

tract B. is not to cut down the Trees till a 

future Day, and Tenant for Life or in Tail 

dies before that Day comes, the Bargain is 

become impoſſible by the Act of God, with - 

out any Default of B. and therefore the Ex- 

ecutors of Tenant for Liſe or in Tail es. 
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have the Money, for B. hath not Quid pro 
Quo. But if the Bargain was, that B. ſhould 
have two Years to cut down the Trees, 
and B. fells fifty Trees, and A. Tenant for 
Life dies, the old Books fay, that this Con- 
tract being executed in Part by B. and B. 
having Liberty to take the Trees for ſome 
Part of the Time, that the Executors of A. 
may have an Action againſt B. for the whole 
Money. But it ſeems to be under this Diſ- 
tinction, that B. ſhould have Time to cut for 
two Years if A, lived fo long; there B. 
having a Liberty to cut, muſt do it in the 
Life-time of A. or elſe it will be his Laches, 
and he will be obliged to pay the whole Mo- 
ney. But if A. undertakes in all Events that 
B. ſhall have two Years to fell down the 
Trees, the Executors of A. fhall not have an 
Action of Debt for the Money, unleſs all the 
Trees be cut down. But it ſeems that the 
Executors of A. may have a Quantum meruit 
againſt B. if he has cut down more Trees 
than he has paid for, from the natural Juſtice 
of the Thing, that B. is not to receive the 
Property of A. without Payment. And where 
the Bargain becomes impoſſible, it is as if there 
was no Bargain at all, and therefore the 
Price here muſt be ſet at a reaſonable Value. 
So if B. has his Action againſt the Executors 
of A. for any Damage he has ſuſtained by not 
injoying the free Benefits of the Contract. 
But theſe Damages are only to be recovered 
where A. did not acquaint B. with the parti- 
cular Intereſt he had in the Land, viz. for 
his Life, and yet undertook that B. ſhould 

We) | have 
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have two Years Time for cutting down the 
 Wodd. 


If A. ſells and delivers the Horſe of C. 
to B. for ten Pounds, and C. retakes the 
Horſe out of the Stable of B. yet A. ſhall 

have an Action againſt B. for this Money; 
For the Bargain was executed by the Delivery 
of the Horſe, and perhaps A. might have de- 
fended his Poſſeſſion againſt C. though B. did 
not; and therefore the Sale is good, for B. 
had a poſſeſſory Property by the Delivery, 
and B. is left to his Action upon the Caſe 
againſt A. for his Fraud in ſelling him what 
was another Man's; and it ſeems no Action 
lies againſt A. till B. has paid his Money. 


If A. ſells Lands to B. for an hundred : _—_ ons 
Pounds, and the Lands are evicted by C. by 9 2 
Title paramount, yet A. ſhall recover the 2 Rol. Abr. 
Money; becauſe B. had the Poſſeſſion tranſ- 429. (O.) and 
ferred to him, and took ſuch a Title as was the Notes 
approved by his Lawyers, and it might be here. 
that he took knowingly a defective Title in 
Abatement of the Price, and B. hath Reme- 
dy only on the Covenants in his Purchaſe 

Deeds. | | 


But if A. ſells his Ward to B. and the Ward 

is evicted by Title paramount, A. has no 

Remedy for the Money. For 4. doth not 

{ell the Body of the Ward (for a Freeman can- 

not be ſold) but only the Right he has to the 

Wardſhip, and if he has no Right he ought 
to recover no Money. 
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BOOK the FIRST, 
CHAPTER the SRC ON». 


Secondly, Me ſhall treat of 
the Action of Debt upon 
Deeds and Leaſes, 


6 8 H E firſt Thing we ſhall begin with is 
the Action of Debt for Rent. And 
here the firſt Thing to be obſerved is the Dif- 
ference between the Rent reſerved on a Leaſe 
for Life and a Leaſe for Years: The former 
at Common Law was not recoverable in an 
Action of Debt, but the latter was. The 
Reaſon of the Difference was this, that when- 
ever a Man took a Leaſe for Years he was 
Bailiff to the Lord, and was accountant for 
the Profits at a certain Sum, and therefore as 
Bailiff was ſubje&t to an Account where the 
Sum due was uncertain. So where the Leſſee 
agreed for a certain Sum he was ſubject to an 
Action of Debt. And theſe Leaſes being for- 
merly of a ſhort Continuance, and ſubject to 
the Power of the Freeholder, if the Leflor 
had not Remedy upon the Chattels where- 
ever he found them, he would have no Reme- 
dy at all, and when Chattels came by the 


Devices of the Leſſee to be ſecreted, they 
gave the Remedy againſt the Body of the 


Debtor. But all feudal Rents aroſe from 


Plough Services, or Eſcuage, turned into 2 
| Sum 
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Sum certain; and there was no Remedy extra 
Feodum, for if there had been a Remedy for the 
original Services extrã Feodum, the Tenant might 

0 have been eternally obliged tothe Services though 
he had renounced the Eſtate, and by that Means 
alſo he and his Heirs might have been compelled 
fo the corporal Services, which would reduce 
the Freeman to the State of a Villain; and 
therefore there was no Remedy for theſe 
corporal Services, either of Plough or Shield, 
but upon the Land, And afterwards when 
the Plough Services were turned into Rents, 
and the uncertain Eſcuage into a Sum certain, 
which made the Socage Tenure, there was then 
no other Remedy for the Rent than was be- 
fore -for the Service, and that was on the 
Land itſelf, and not by Debt upon the Per- 
ſon, as the Lord had no Remedy out of his 
Feud by any Action whatſoever. Hence it was, Co. Litt 162. 
that if the Lord died, and the Tenant was in 4 Co. 49. a. 

Arrear to him, the Executor of the Lord had 11 H. 6, 14, 
no Remedy for ſuch Arrears, becauſe the Ex- 
ecutor was not intitled to feudal Duty, to 
which the Lord was not intitled as to a Debt; 
for the Executor was the Repreſentative only 
guoad the Debts of the Lord; and the Heir 
had no Arrear due to him, becauſe he was 
only intitled to the Services incurred in his own 
Time, no more than he was obliged to ferve 
his ſuperior Lord but from the Time that he 
Entered into his Feud. And in Analogy to 
this they expounded all Rent-Charges to be 
Freeholds, during the Continuance of their 
Eſtates, for Conformity of Conſtruction; but 
after the Eſtate of Freehold was determined 
by the Act of God, they conſtrued the Ar- 

Bb 2 tears 
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rears as Debts, becauſe after the Freehold 
became diſcharged from the Duty, the Per- 
fon mult be charged, otherwiſe there would 
have been no Remedy, but during the Time 
that the Freehold continued Debtor, no Per- 
ton was charged in Caſe of the Rent-Churge 
any more than in Caſe of the Rent-Service, 


18 H. 6. 11. It is alſo to be known, that where a Man 


Fl H. 6. I 5+ . . 
- Fs: ARE makes a Leaſe for Life, reſerving Rent, 


490. though the Land is the Debtor during the 
F. N. B. Continuance of the Freehold, and nothing 
121. C. elſe, becauſe there is no Contract for Payment 
Nel. Abr. to the Party but only out of the Freehold; 
595" yet becauſe ſuch Freehold muft determine, it 


was in Contemplation between the Parties, at 
the Time of the Contract, that there might 
be an Arrear at the Determination of the 
Leaſe, and therefore they conſtrued the Ac- 
ceptance of ſuch Leaſe to be a Contract to 
pay the Rent after the End of the Leaſe, 
which obliges the Perſon, though, during the 
Continuance of the Leaſe, the Leſſor could 
not reſort to the Land itſelf, unleſs he had 
provided otherwiſe by Covenant. For they 
looked upon the Reddendum in a Leaſe for 
Life not to imply a Contract for Payment 
while the Land remained the Debtor, for the 
Contract was only feudal, and the feudal Con- 
tract, while it ee never charged the Per- 
fon but the Land only; but for the Arrears 
after the Determination of the Eſtate the 
Contract could not be feudal, and therefore 
was conſtrued to be perſonal, or elſe the Leſ- 
for could not have his intire Rent, Sw the 
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ſame Reaſon they conſtrued the Reddendum in 
a Leaſe for Years during the Term nor only 
feudal but perſonal, becauſe the Rent being a 
Conſideration for the holding of the Term, 
it was not conſidered merely as a feudal Duty, 
but alſo as a Contract for receiving the Pro- 
fits, and if it had not been ſo cenſidered, the 
Lords could not have had Remedy for their 
Arrears from ſuch precarious Poſſeſſors as the 
Leſſees for Years were. 


But if there be Lord and Tenant by a cer- 4 Co. 49. a. 
tain Rent, and the Tenant dies without Heirs, 
the Rent in Arrear, the Lord ſhall never 
have an Action of Debt for the Arrears againſt 
the Executors of the Tenant, becauſe the Te- 
nant had an Eſtate that might by Poſſibility 
laſt for ever, and therefore the Tenant accept- 
ing the Feud did not make his Perſon liable 
to ſuch Rent, nor by the Acceptance of the 
Rent is there any Implication, that the perſo- 
nal Property of the Tenant or his Executors 
ſhould be liable after the Fee was determined ; 

nor did the Lord contract with ſuch a Proſ- 
pect as to have an Action to recover the per- 
ſonal Property of the laſt Heir in the Eſtate, 
As where the Leſſor contracts to have his 
whole Rent during his whole Leaſe for Life, 
and by Conſequence that the perſonal Property 
of the Leſſee ſhould be liable after his Death 
and when the Leſſor had no other Eſtate 
to reſort to, there was no Foundation to 
make ſuch Conſtructions on theſe Con- 
tracts, as were made on limited Eſtates, in 
Behalf of the Reverſioner; for the Con- 


tract with the Reverſioner was a certain fixed 
Bb 3 Contract, 
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Contract, to which the Reverſioner might 9⁰ 
back, in order to found his Action: But in 
Caſe of Lord and Tenant, the Lord of the 
Signiory could never go back to the perſonal 
Contract of the firſt Feudary, and yet that 
muſt be, if he would found his Action of 
Debt ſor the Arrears after the Determination 
of the Tenancy as upon a perſonal Contract. 


But if a Man grants an Annuity to a Parſon 
and his Succeſſors, and the Parſon reſigns his 
Living, yet he ſhall have an Action of Debt for 
his Arrears, though the Annuity continues to 
his Succeſſors; and the Reaſon is becauſe this 
Contract is originally perſonal and not feudal, 
nor in the Nature of a feudal Contract, where 
the Lands are the Debtor ; and therefore ſince 
it is originally perſonal, though he muſt have 
a Writ of Annuity during his continuing to 
have the whole Annuity in him; that he may 
have Judgment for the Annuity, and a Scite 
facias upon that Judgment, yet when his Ti- 
tle to the Annuity ceaſes by his Reſignation, 
there he cannot have a Writ of Annuity, but 
the Contract being only perſonal and not feu- 
dal, nor in the Nature of a feudal Contract, 
he ſhall recover the Arrears of ſuch Annuity 
by Action of Debt, for there is the ſame 
Reaſon that this perſonal Contract whereby he 
recovers a fingle Duty ſhould create a Debt, as 
any other Contract whatſoever, 


If a Man makes a Feoffment in * reſer- 
ving a Rent for Years, the Feoffor ſhall have 
an Action of Debt for ſuch Rent in the Na- 
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ture of a Rent-Charge granted for a Term for 
Years, and ſince Rent-Charges upon a Term 
were conſtrued to be Contracts perſonal as well 
as feudal, therefore they conſtrued the Rent- 
Charges for Years in the ſame Manner, For 
when the Contract was made in the ſame 
Form, it was underſtood to be the Intention 4 
of the Grantor of ſuch Rent - Charges to ſubject 
himſelf to the ſame Obligation. 


— — Er ho — 


Thus we ſee that the Lords had no Remedy 
for the Arrears of the Rent-Services due on 
an Eſcheat or Deſcent of the Tenancy, nor 
had the Executors of the Lord or Leſſor any 
Remedy for the Arrears due at the Time of 
their Death, while the Tenancy, Leaſe, or 
Gift in Tail continued, on which ſuch Ser— ] 
vices were reſerved. But at Common Law, if F. N. B. 8 
there had been a Leaſe for Life made rendring 121. c. f 
Rent, after the Leaſe for Life was determined, Roll. Abr. 
the Leſſor in ſuch Caſe might have an Action 595" 
of Debt for the Arrears, as is faid, becaule up- 
on the Determination of the Leaſe the Land 
itſelf was no longer Security for the Rent, and 
therefore they allowed the Action of Debt to 4 
the Leſſor, that by che Judgment and Execu- 4 
tion thereon he might bind and ſeiſe the Chat- : 
8 of the Leſſee wherever they could be ? 
ound, 


So if the Leſſee at will be, and he runs in Co. Litt. 57.b. | 


Salk. 209. 
Arrears, the Leſſor may recover them in an Gi 237. 


Action of Debt, but the Leſſor in his Decla- Saund. 202, 


rat ion muſt ſet forth an Occupation by the 203. 
Vent. 41.108. 


Lutw. 313. Id. Raym. 170. Comb. 255. 4 Bac. Abr. 366. 


B b 4 Tenant 
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Tenant at Will, when he entered, and how 
long he enjoyed, which he 1s not obliged co do 
in his Declaration on a Leaſe for Years, and 
the Reaſon of the Difference is, that the Leaſe 
at Will is determinable at the Will of the 
Leſſee as well as of the Leſſor, and therefore 
if the Tenant forbears ro occupy, that is an 
Evidence of the Determination of his Will, 
ſo that the Rent ariſes only from the Occupa- 
tion, which is the Evidence of the Continua- 
tion of the Contract. But the Leſſee for 
Years is bound by his Contract during the 


Term, whether he occupies or not, and there- 


fore is liable to the Rent reſerved while the 
Term ſubſiſts; but if the Leſſee continues 
the Poſſeſſion after the Term is expired, and 
thereby becomes Tenant at Sufferance, it ſeems 
the Leſſor could have no Action of Debt 
at Common Law, becauſe the Tenant occu- 
pied by Wrong, and not upon the Foot of 


any Contract to ground an Action. But if 


the Leſſor receive any Rent after the Leaſe is 
expired, this is Evidence of a Contract to 
make a Tenant at Will under that Rent, but 
before Payment of any Rent, the Tenant at 
Sufferance continues the Cuſtody of the Land 
for the Leſſor, or as a Diſſeiſor, at the Elec- 
tion of the Leſſor. That is to ſay, if the 
Leſſor requeſts ſuch Tenant to deliver up the 
Poſſeſſion and he does not, then he is a Dil- 
ſeiſor, but if no ſuch Requeſt be made, he 
cannot be ſaid to be a Wrong-doer if he keeps 


the Poſſeſſion, for that is only to keep the 


Poſſeſſion for bis Leſſor againſt Strangers. 
And where the Tenant is a Diſſeiſor, the Lei- 
for muſt make an actual Entry to make the 

Tenant 
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Tenant liable to the mean Profits in an Action 

of Treſpaſs; becauſe he that is in Poſſeſſion 
has the Profits, ſince the Profits follow the 
Poſſeſſion upon all Diſſeiſins, and therefore a 
Re- entry niuſt be made to re-veit the Freehold, 
and, in Conſequence, the mean Profits there- 
unto belonging. 


But now by 4 Geo. 2. c. 28. and 11 Geo. 2. 
c. 19. every Tenant for Life, or Years, and 
every Perſon deriving under them, holdin 
over after the Determination of ſuch Leaſe, 
ſhall pay to the Leſſor, or to ſuch Perſon to 
whom the immediate Reverſion of ſuch Lands 
expectant on the Determination of ſuch Leaſe 
ſhall belong, double the yearly Value of the 
Lands fo detained, for ſo long a Time as the 
ſame ſhall be detained, to be recovered by 

Action of Debt or Trelpals, 


And by 8 An. c. 14. or 17. it is enacted, 
That any Perſon having any Rent in arrear 
upon any Leaſe for Lives, may bring his 
Action of Debt for the ſame in the ſame 
Manner as he might have done, in Caſe ſuch 
Rent were due and referved upon a Leaſe for 
Years. Note; this Act by expreſs Words has 
not given the Action of Debt to the Execu- 
tors of the Leſſors, for the Recovery of ſuch 
Arrears of Rent during the Continuance of Co. Lite. 
the Eſtate, but by the 32 H. 8. c. 37. that 162. b. 
Caſe | is provided for. 2 Danv. Abr. 
492. pl. 8. 
But if A had leaſed to B. for the Life of B. 4 Co. 40. a. b. 
rendering Rent, A. might at Common Law b. 8 
have an Action of Debt for Recovery of the gol Abr. 
t Arrears. 595. 


8 
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Co. Litt. 
162. b. 


Co. Litt. 1 62. 
4 Co. 50. 
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Arrears, for by the Death of B. the Rent 
in Arrear becomes no more than a ſimple per- 
ſonal Duty, for which neither the Lands or 
the Chattels on it were Pledges ; for A. could 
not even diſtrain the Chattels of B. after the 
Determination of the Eſtate, and therefore 
thoſe Arrears were at Common Law recover- 
able in an Action of Debt, or elſe A. had been 
without Remedy for them. But now if 4. 
makes a Gift in Tail or Leaſe for Life to B. 
of Lands reſerving Rent, or if A. grants a 
Rent-Charge in fee to B. in both theſe Caſes, 
the Executors of A. and B. ſhall recover the 
Arrears of the ſaid Kent-Services or Rent- 
Charges reſpectively by the 32 H.8. c. 37. 

either by Diſtreſs or Action of Debr. There 
is however this Difference in reſpect to thoſe 
Remedies given by that Statute, that the Diſ- 
treſs runs with the Land, and Charges it with 
the Arrears in the Hands of any Perſon claim- 
ing by or fram the Tenant in whoſe Hands 
they incurred: But the Action of Debt lies 
only againſt the Tenant himſclf who ſuffered 
the Arrear to incur. 


Upon this Act it has been held, that where 
the Teſtator himſelf has by his own Act loſt 
his Remedy for the Recovery of the Arrears, 
there his Executors can have no Remedy by 
Diſtreſs, or Action of Debt for ſuch Arrears ; 
for the Statute gives the Remedy only in as 
large and ample a Manner as the Teſtator 
himſelf might recover. Therefore if there be 
Lord and Tenant, and the Rent is in Arrear, 
and the Lord grants away the Signiory, the 
Arrears are loft ; becauſe by the granting 

away 
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away the Signiory, the Tenant is in the Fealty 
of another, and the Diſtreſs, which accompa- 
nies the Fealty, is conſequently in the Grantee, 
and ſo the Grantor is without Remedy ar 
Common Law, and therefore his Executors 
are without Remedy by the Act. 


So it is if A. be ſeiſed of a Rent-Charge in Vaughan 40. 
Fee, or for Life, and the Rent is in Arrear, 3 49. 
and A. grants over the Rent, and dies, the 5 ; 

Co. Litt. 
Arrears are loſt; for the Executors have 162. b. 


no Remedy by the Act where the Teſtator 
had none himſelf, as in this Caſe, A. had not, 
becauſe the Right of diſtraining was by the 
Grant transferred to the Grantee; and A. in 
this Caſe had no Action of Debt at Common 
Law for the Arrears due before the Grant 
made, becauſe that were to make the Rent a 
Chattel Intereſt and a Freehold at one and 
the ſame Time. 


But where ſuch Rent-Charge is extinguiſhed 4 Co. 49. a. 
or determined by Act in Law or of the Party, 2 Panv. Abr. 
or by the Effluxion of Time, there A. may 191 


have an Action of Debt at Common Law, for 
the Arrears. As it, in the former Caſe, B. 
the Father of A. bad granted the Rent-Charge 
to A. in Fee, and it had been in Arrear, 
and B. had died, and the Rent-Charge had 
been thereupon extinguiſhed by the Deſcent 
of the Tenancy, A. might have charged the 
Executois of B. in an Action of Debt for the 
Arrears. Eecauſe the Inheritance of the Rent 
being actually determined, and the Freehold 
of the Lands no more a Debtor for the Ar- 
rears of Rent, then 'the Arrears are to be 
20 5 conſidered 
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conſidered as a ſimple perſonal Duty, and like 


other perſonal Duties recoverable in an Action 
of Debt. Beſides in this Caſe there was an 
original Right in A. to make this Annuity 
chargeable on the Perſon of B. or a Rent 
chargeable on the Land, and the Deſcent of 
the Land, which, by Act of Law, determi- 
ned both the Rent and the Annuity, has not 
taken away the Election as to the Arrears, 
becauſe there muſt be ſome Act of A.'s, in a 
Court of Record, to determine his Election. 
So if A. had only been Tenant for the Life of 
B. or for his own Life; in the former Caſe, 
if B. had died, or A. had furtendered the Rent 
to B. in both theſe Caſes, A. might, at Com- 
mon Law, have had an Action of Debt for 
the Arrears ; becauſe the Freehold being de- 
termined, the Arrears are conſidered as a per- 
ſonal Duty, or a Chattel, for they cannot be 
conſidered as a Freehold, becauſe that were 
to ſuppoſe the Rent to have a Continuance, 
which it has not in this Caſe. And, for the 
former Reaſon, in the other Caſe, where A. is 
Tenant for his own Life, and dies, his Exe- 
cutors at Common Law might have an Ac- 
tion of Debt againſt B. for the Arrears in- 
curred in the Life of B. But, in the, former 


Caſe, where A. is Tenant for the Life of B. 


and A. dies before B. the Rent being in Ar- 
rear, the Executors of A. had no Remedy for 
the Arrears at Common Law, becauſe the 
Rent in this Caſe is not determined, and 
while the Freehold continues, you cannot 
make the ſame Rent, both a Chattel Intereſt 
for the Arrears, and a Freehold for the grow- 
ing Rent; for the Arrears are but Part io 

the 
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the ſame Rent which is ſtill a Freehold. But 
now by the Statute 32 H. 8. c. 37. the Executors 
of Tenant pur auter vie may have an Action 
of Debt for the Recovery of thoſe Arrears, 
during the Life of Ceſtuy que Vie, for fo the 
Statute is to be conſtrued to give it any Ope- 
ration; becauſe the Executors, as has been 
ſaid, might at Common Law have had an 
Action of Debt, for the Arrears, upon the 
Death of the Ceſtuy que Vie, which determi- 
ning the Freehold, the Arrears are to be con- 
ſidered as a perſonal Duty comprehended in 
one ſingle Payment. 


And in thoſe Caſes, as well at Common Co. Litt. 
Law as on the Statute, the Action of Debt 162. a. 


hes againſt the Tenant of the Land, who ſuf- 
fered the Arrears to incur, and his Executors 
and Adminiſtrators. And therefore, where 
the Huſband was ſeiſed of Lands in the 
Right of his Wife, our of which F. had a 
Rent-Charge during his Life, and J. died, 
the Rent being in Arrear, the Executors of 
F. ſhall recover the Arrears againſt the Huſ- 
band only, who took the Profits of the Lands 
when they became due, becauſe the Profirs of 
the Lands which ought to have gone in Sa- 
tistaction of the Rent-Charge were received 


and diſpoſed of by the Huſband, and there- 


fore if the Diſcharge and Satisfaction of the 


Arrears had incurred before che Coverture, the 
Action muſt have been brought againſt the 
Huſband and Wife, for in that Caſe the 
Huſhand is chargeable for the Debt of the 
Wife who took the Profits when the Arrears 
incurred, 

For 
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Co. Litt. 47 b. 
162. b. 

4 Co. 49. 
Noy 43. 
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For the Arrears of Nomine panæ the Leflor 
or Grantee at Common Law might have had 
an Action of Debt, and conſequently his Exe- 
cutors or Adminiſtrators, becauſe it is but a 
ſingle perſonal Duty upon each Non-perform- 
ance; but the Lord could not have at; 
Action of Debt for Relief, and yet the Exe- 

cutor of the Lord might. The Reaſon is, be · 
cauſe the Relief was only a Sum paid by the 
Heir of the Tenant, for a Reſtitution to the 
Lands, and if not paid formerly, the Heir 
could not enter into Poſſeſſion 5 but after, as 
the Rigour of the feudal Law came to be mi- 
tigated, an Entry was permitted to the Helt 
into the Lands deſcended on him, and a Diſ- 
treſs was given to the Lord, and the Statute 
of Magna Carta made theſe Reliefs certain. 
But when the Lord died, and the Relief could 
not be taken by Diſtreſs, the Executors of the 
Lord had an Action of Debt ex neceſitat?, 
and this ſeems to be a Conſtruction of Magna 
Carta ; for if the Lord had made the Relief 


certain by Agreement, before the making of 


Magna Carta, he might have had Diſtreſs, 
for it is a feudal Duty, and he might have had 
an Action upon the Contract : But when the 
Statute came and did not give an Action of 


Debt to the Lord, they conſtrued the Relief, 


as it was before, as a feudal Duty: But after 

the Death of the Lord, when it was no more 
a feudal Duty, and yet was aſcertained by the 

Fax cog they conſtrued it to be a perſonal 

Duty; as if the Lord made it certain in his 

Life-time by a particular Contract or Agree- 
zent. 


If 
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If a Man leaſes for ten Years, rendering Co. Litt. 
Rent to him and his Heirs, upon Condition, 217. #» 
that the Leſſee ſhall have a Fee doing ſuch an 
Act; though in this Caſe the Leſſee have a 
Fee by Relation from the beginning on Per— 
formance of the Condition, yet before the 
Condition performed, the Leſſor may have an 
Action of Debt for the Rent, becauſe the 
Loeſſce has but a Chattel Intereſt till the Con- 
dition performed, and therefore the Rent is 
recoverable thereon as on a Leaſe for Years, 
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The next Thing to be con- 
ſidered is, in what Caſes 
the Action ot Debt lies 
fo2 Bent, either Where 

the Leſſee parts With the 

Term, oꝛ the Leſloz with 

the Neverſion. 


II is already obſerved, that at Common 3 Co. 22 b. 
Law the Action of Debt lay only for Rent Moor 351. 
reſerved on a Leaſe for Years, and as the 

Leſſoc 


10 Co. 129. 
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Leſſor had that Remedy, ſo upon his Death 
the Heir on whom the Reverſion deſcended 
was intitled to it, to recover the Rent incur- 
red in his Time, and ſo is the Grantee of a 
Reverſion, becauſe the Rent is incident to the 
Reverſion, and the Deſcent or Grant thereof 
does not alter the Nature of the Rent, and as 
by the original Leaſe or Contract it was reſerved 
to the Leſſor, his Heirs or Aſſigns, they ſtand 
upon the Foot of that Contract intitled to the 
ſame Remedy as the Leſſor himſelf was; and 
this was in Order to follow the Chattels of the 
Leſſee wherever they were found, by the 


Judgment and Execution in the Action of 
Debr. 


And it ſeems that the Executors of the Leſ- 
for ſhall have an Action of Debt for the Ar- 
rears incurred in his Life- time, where the 
Reverſion deſcends to the Heir, but where he 
grants the Reverſion, the Rent in Arrear at 
the Time of the Grant is loſt; for the Gran- 
tee cannot have it, for he is only intitled to 
Rent due after the Grant, nor can the Gran- 
tor recover the Arrears by Diſtreſs, becaule 
that follows the Fealty of the Tenant which 


is now due to the Grantee; nor by Action of 


Debt; becauſe the Contract on which that is 
grounded is by the Act of the Leſſor deter- 
mined, But the Executors ſhall have the Ar- 
rears upon the Deſcent of the Reverſion to 
the Heirs, becauſe there is no Alteration in 
the Contract by the Act of the Party, and 
therefore the Arrears which are a perſonal 
Duiy in the Teſtator, and, if he had lived, 
would have been brought into his perſonal 
Eſtate, 
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Eſtate, are as ſuch recoverable by his Execu- 
tors, and if this had been a Leaſe for Life 
and a Rent reſerved upon it, the Executors 
ſhall have che Arrears by the Action of Debt 
on the Statute 32 H. 8. 


If Tenant in Dower make a Leaſe for Years Moot 7. 
reſerving Rent, and then takes an Huſband, 
and the Rent is in Arrear,. and the Huſband 
dies, it has been adjudged that the Executors 
of the Huſband ſhall have the Rent and not 
the Wife, And there ſeems to be no other 
Remedy for the Recovery of them but by 
Action of Debt, for theſe Arrears being a 
Chattel and veſted during the Coverture, it 
belongs to the Huſband who has the Dominion 
over the perſonal Eſtate of the Wife, and it 
ſhall go to his Executors who repreſent his 
perſonal Property and are to collect it. So if 

a Feme Covert be Leſſee for Life rendring 
Rent, which is in Arrear at the Death of the 
Wife, Debt lies againſt the Huſband becauſe 
he took the Profits of che Land. 
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If Tenant for Years aſſigns all his Intereſt Allen 57. 
in his Term, reſerving an annual Rent, it has Co. Litt. 


been doubted whether an Action of Debt lay 292 b. 
8 Bro. Diftreſs, 
for each Gale or Payment as it became due, pi. 7. Debt, 


or whether the Aſſignor was to wait till che pl. 3g. 
2 Lev. 80. 

Latch 211. Freem. 218. Cro. Jac. 487. Moor 126. Stra. 405. 
2 Bac. Abr. 106. Raym. 222. Vent. 242, 272. 2 Lev. 280. 
Carth. 161. 2 Mod. 174. Freem. 218. 10 Mod. 69, 70, 162. 
12 Mod. 7, 23. 2 Vern. 421, 422. Ld. Raym. 99, 737. 2 Stra. 
1089, 1221. Swinb. 390. See Cro. Jac, 487. Moor 126. and ſee 
19 Vin. Abr. 112. pl. 12. in the Notes. 


ce Term 


. Cro. Eliz. 
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Term was expired, becauſe where the whole 
was aſſigned, there was no Reverſion, and con- 
ſequently the Duty reſerved was more properly 
a Sum in Groſs than a Rent. As in a ſingle 
Bill to pay 100 l. at Five ſeveral Days, the 
Obligee has no Action for any Part till the 
laſt Day be paſſed, becauſe the Action muſt 
purſue the Contract which is for the intire 
Sum of 100 J. and therefore the Action can- 
not commence while there is a Day for Pay- 
ment of a Parcel. But the latter Reſolutions 
are that the Rent is recoverable every Year, 
For though it be not a Rent in the genuine Sig- 
nification of the Word, yet it is fo in Regard 
it ariſes in Conſideration of the Perception of 
the Profits of the Land which return annually. 


ow £49. If A. be Leſſee for thirty Years, and leaſes 
637, 651, to B. for Twenty-eight Years at thirty Pounds 
Rol.Rep.234, a Year, and A. deviſes Twenty-eight Pounds 
598. of this Rent to C. D. and E. to each a third 
270 .J. b. Fart; each of the Deviſees may have an 
152.2, Action of Debt for his Share of the Rent, 
Leon. 315. for they cannot diſtrain for it as a Rent, be- 
Lev. 22. cauſe the Diſtreſs goes along with the Re- 
5 Jon. my verſion, and that is in the Poſſeſſion of the 
N „ Executors of A. and therefore there would be 

no Remedy if they could not recover in an 


Action of Debt. 


. It will be neceſſary here to ſhew in what 


Styl. 31, 32. Caſes an Action of Debt lies upon a Cove- 


Ow. 42. nant. And here all the Books agree that if 


2 Rol. Rep. the Covenant be to pay a certain Sum of Mo- 
523» ney at a certain Day, the Covenantee may 


have Action of Debt or Covenant at his 
Election. 
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Election. For where a Man covenants to pay, 
he is as much a Debtor at the Day as it he 
had by Bond obliged himſelf to the Payment, 
and therefore the Action of Debt lies. And Danv. Abr. 
the Law 1s alſo ſettled, that where the Cove- 498. 
nant is to pay Money, though the certain Sum 2. Jones 184. 
be not mentioned in the Deed, bur is to 7. 
reduced to a Certainty by ſome ſubſequent 
Act, yet the Action of Debt lies upon the 
Covenant, as if A. covenants with B. to pay 
him ſo much Money as he ſhall ſpend in re- 
pairing ſuch a Ship, and B. expends an hun- 
dred Pounds therein, he ſhall recover it in an 
Action of Debt, becauſe wherever the Cer- 
tainty of the Sum can be demanded and al- 
ledged in the Declaration, the Covenant cre- 
ates an Obligation, and that Obligation is the 
Foundation of this Action. [ And here it may 
be added, that the Plaintiff ſball never recover a 
greater Sum than be has laid in bis Declaration, 
but if he demands a greater Sum than is due, br 
can be proved to be due, it ſeems notwithſtanding 
be ſhall recover ſo much as he can prove to be 
due on the Trial.] So where a Suit was de- z Lev. 429. 
pending between the Vicar of B. and A, con- 2 Danv. Abr. 
cerning the Modus decimandi, which concern- 496. pl. 21. 
ed all the Pariſhioners of B. and C. a Pariſhio- Sce Sy 31» 
ner agrees and promiſes by Deed to pay his NS. , Fr 
Proportion of the Charges of the Suit; A. 222. 
may have an Action of Debt for C.'s Propor- 2 Lev. 80. 
tion, on this Deed. And in ſuch Caſe A. muſt 
alledge the Sum in Groſs expended by him, 
and aver in his Declaration that, for ſuch a 
Sum expended in certain, C,'s Proportion of 
the whole, the Action was brought; becauſe 
according to this Declaration there appears a 
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certain Sum due, and conſequently recovera- 
ble in an Action of Debt. But where the 
Jury are to aſcertain the Debt or Damages, 
there the Action of Debt is an improper Re- 
medy, and Covenant is proper upon ſuch 
Deeds. 


And here it may be further obſerved, that 
where an Annuity is granted for Life, or in 
Tail, or in Fee, that a Writ of Annuity muſt 
be brought, and no Action of Debt or Cove- 
nant lies for it; for though the Annuity is 
merely perſonal, yet being conſtituted by 
Grant, and by Words uſed in paſſing Freehold 
Eſtates, they therefore gave an Action as per- 
manent as poſſible, and one peculiar Remedy. 


Bro. Annuity And when Judgment was given for the Re- 


pl. 17. 


covery of ſuch an Annuity, a Scire facias iſſued 
out on ſuch Judgment, to compel the future 
Payments if they were denied, and therefore 
the Scire facias gave Execution of the Annu- 


ity recovered and eſtabliſhed by the Judg- 


ment, as often as it was denied, But where 


ſuch Annuity was conſtantly paid to the laſt 


Bro. Annuity Payment, and the Annuity determines z' there 


pl. 6. 


after the Determination of the Annuity, an 
Action of Debt, and no Writ of Annuity, 
lies for the Arrears, becauſe ſuch Arrears are 
but as one ſingle perſonal Duty, as is already 


mentioned. But after Judgment had in a 


Writ of Annuity, a Scire facias may be 
brought for the Arrears due on the Determi- 


Bro. Annuity nation of the Annuity, but this Scire facias 


pl. 23. 


muſt name them as Arrears and not as a con- 
tinuing Annuity, becauſe ſuch Arrears are a 
Part of the ſame Annuity for which the 

Judgment 
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Judgment was obtained, But if there had 
been no Judgment, there muſt have been an 
Action of Debt brought for the Recovery of 
thoſe Arrears. If an Annuity be granted for 
Years, the Grantee may either have a Writ 
of Annuity to eſtabliſh the Annuity upon the 
Foot of the Grant, and a Scire facias after- 
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wards ; or elſe he may have an Action of Bro. Annuity 
Debt for each ſingle Payment, as he may Pl. 34: 


upon the Grant of a Rent-Charge for Years, 
becauſe being made in the Form of a Chattel, 


it gives the Grantee the double Remedy. 


Where the Annuity is granted by way of Co. Ent. 48, 


Freehold or Chattel, it is enough for the 79. 


Plaintiff to alledge Seiſin generally Virtute 
Doni aut conceſſionis ; becauſe the Grantor is 
eſtopped to ſay that there was no Seiſin con- 
trary to his Grant, though the Grant be by 
Deed Poll; for it he admits the Grant he 
cannot controvert the Seiſin, ſince the Grant 
gives a ſufficient Right to a perſonal Duty. 
But if the Annuity was claimed by Preſcrip- 
tion, there he muſt alledge the actual Seiſin by 
the Hands of the Grantor or his Heirs ; be- 
cauſe he does not ſhew any Grant by which 
he is ſeiſed or intitled, and therefore the actual 


Seiſin and Payment is the only Indicium of 


the Right. 


5 Cc 3 BOOK 


| 
| 
| 
| 
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BOOK the FIRST, 


CHAPTER the Fovxrn. 


Thirdly, An Action of Debt 
lies on Matters of Necoꝛd 
92 Judgments of Courts 
of Juſtice, 


HE. Labour or Actions of Men may be 
reduced-to a certain Value by the Agree- 


ment of the Parties themſelves, like any 


Commodityz and the Price in ſuch Caſes 1s 
the Debt. So the Act of Law, that is the 
Judgments or Acts of Courts of Juſtice, may 
reduce Mens Acts of any Sort to a certain 


Value, whether they be Acts of Benefit or of 


Injury and Injuſtice, And when a certain 
Value is ſet upon ſuch Action, it creates a 
Debt to the Party to whom it is by Law ap- 
pointed, for, though there be no actual Con- 
tract, yet the Debt ariſes ex quaſi contratth ; 
for as it is common Juſtice to repair Injuries, 


fo when the Law has ſettled the Compenſation 


of the Injury, the Law ſuppoſes a Contract 
engaging the Party to make a Compenſation. 
Beſides, the Law being the common Rule to 
ſettle all Diſputes, when once the Quantum of 
the Damage or Injury is adjuſted by the Deci- 
ſion of one of its Courts, that Deciſion or 

Judgment 
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Judgment ought in right Reaſon to create a 

Debt, as much as if the Parties themſelves 

had choſen Arbitrators to determine between 

them, who had awarded a certain Sum of 

Money, which, as has been already obſerved, 

might be recovered by an Action of Debt. 43 Ed. 3. 2. 
Hence it is, that if a Man recovers Damages 2 Danv. Abr. 
in a real Action, as in a Writ of Ayel, Cofi- 198. 
nage, or Entry ſur diſſeiſin; or if he has 

Judgment in an Action of Waſte, by which 

the Place waſted and treble Damages are re- 

coverable, he may have an Action of Debt 

for the Damages. But if a Man recovers Ar- Rol. Abr. 600. 
rears of Rent - Service or Rent-Seck in an Aſ- 2 — 
ſize, he ſhall not, it ſeems, have an Action of 50. b. 3 
Debt for them upon the Judgment, for in contrary, by 
this Caſe he recovers the Rent of the Free- Littleton. 
hold per viſum recognitorum, and he can have 

no perſonal Action to recover a Right of Free- 

hold; but for Damages in the Aſſize he may 

have an Action of Debt on the Judgment, 

becauſe they are a perſonal Duty aſcertained by 

the Judgment. So if a Man recovers Da- Hob. 206. 
mages in an Action of Treſpaſs, or has Judg- Pl. 266. 
ment in an Action of Debt, he may ground 1 vt, 26% 
an Action of Debt on either of cheſe Judg- dg 866. 
ments, in one to recover the Debt, in the pl. 1244. 
other the Damages; becauſe the Judgment Brownl. 51. 
of Law has ſettled the Demand of the Plain- Oro. Car. 539. 
tiff, and that Determination muſt be complied = 430. 
with, and therefore by the firſt Judgment pl. 2. 

the Defendant is under an Obligation to pay March 13. 
the Sum awarded to the Plaintiff. Pl. 133. 


An Action of Debt lies for an Amerciament Rol. Abr. 599. 
in a Court Baron; for wherever the Amercia- We 
C04 ment 
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Salk. 209, 
439. cont, 
Sid. 330. 
See 8 Mod. 
103, 233. 
Vent. 72 
Salk. 202, 
404. 

Sid. 65, 105, 
131, 180. 


Sid. 236. 

2 Danv. Abr. 
499. pl. g. 
Keb. 827. 
Lev. 153. 
Raym. 100. 
4 Mod. 247. 
158. Show. 
1202. 
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ment is a Duty laid by the Steward of the 
Court, it creates a Debt to the Lord ; becauſe 
every Tenant by coming into the Manor, is 
ſuppoſed to engage to do the Service of the 
Manor Court, or to ſubmit to the Aﬀeermenc 
of his Fellow Suitors of that Manor, ſo that 
theſe Amerciaments being aſſeſſed for the De- 
linquency or Default of the Tenant, are there- 
fore recoverable in an Action of Debt, and 
not by Diſtreſs, that the Juſtice of the De- 
mand may appear in the King's Courts, 


This Action of Debt lies in the ſuperior 
Courts, on a Judgment given in the inferior 
Courts, and 1n the inferior Courts on a Judg- 


ment in the ſuperior Courts, for it is a Debt 


throughout the whole Kingdom; and in theſe 
Caſes if the Defendant pleads Nul tie] Record, 
the King by Certiorari ſhall order the Record 
to be brought into Chancery, and from thence 
by a Mittimus it ſhall go into the Court where 
the Cauſe is depending, and fo the Iſſue ſhall 
be tried; for the King by his Great Seal 
can command and bring up the Proceedings 
of all his Courts into his Chancery, and from 
thence, for the Adminiſtration of Juſtice, may 
diſtribute them into his other Courts. 


And this Action of Debt may be brought 
on a Judgment in the Common Pleas or King's 
Bench, pending a Writ of Error to reverſe 
the Judgment in the King's Bench; becauſe 


2 Vent. 321. Show. 36. Comb. 50, 77. Carth. 3, 
35. Ld. Raym. 151, 553, 704, 811, 879, 1200, 


though 
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though the Writ of Error is a Superſedeas to 
the Execution in the Common Pleas, yet 
while the Judgment is unreverſed the Debt 
is due, and conſequently the Party ought to 
have his Action for it. But if the Plaintiff 
has a Judgment on the Action of Debt brought 
on the original Judgment, Quære, whether 
the Writ of Error pending is pot a Superſedeas 

to the Execution on the ſecond Judgment as 
well as on the firſt, 
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But though an Action of Debt lies upon a 12 62. 

a Judgment pending a Writ of Error to re- 1104 
; ; 79. 

verſe it, yet the Judges gave all poſſible Diſcou- 4 Mad. 314. 
ragement to ſuch Proceedings as vexatious and 5 Mod. 68. 
unreaſonable, and therefore do not hold the Ld Raym. 47, 
Defendant to bail in ſuch Caſes. But in 125. 
thoſe Caſes, if the Action of Debt be brought Stra. 632. 
pending the Writ of Error, the Plaintiff ought 2 Stra. 867, 
to declare on the ſpecial Matter; that is to 1186. 
ſay, on a Judgment in this Court, and of its 3 Lev. 375» 
being removed by Writ of Error, and that J Mod. 241. 
the Judgment is ſtill in robore perfectjonis ſuæ, See Ld. Raym. 
or, as they ſay, in pleno robore, prout patet per 437. 865, 
Recordum inde in Banco Regis; and ſo the Law 175» 1473: 


| od. . 
ſeems now to be ſettled. 1 
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11 Mod. 135, 174, 196, 256. 12 Mod. 440. Comyns 162. Barnes go, 
103, 110. 2 Barnes 99, 100, 102, 106, 122. Stra. 188, 682. Andr. 

357. 2 Stra. 871. contrary to Barnes 110. and ſee Hardw. 70. 2 
Barnard. K. B. 154. 2 Stra. 977. 2 Barnard. K. B. 450. 2 Stra. 1106. 
Andr. 356. 2 Ventr. 261. 2 Danv. Abr. 499. pl. 10. 


This Action of Debt was the only Remedy 2 Inſt. 469. 
to recover the Debt due on the Judgment 
after the Year and Day, at Common Law; 
becauſe if the Party had ſlept on his Judg- 
| ment 
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ment a Year and a Day, the Debt was pre- 
ſumed to be fatisfied, and therefore he was 
put to his Original to recover the Debt on the 
firſt Judgment. To remedy this, the Statute 
of Weſtminſter the Second, Chapter 45. gives 
the Scire facias to recoyer the Judgment in 
perſonal Actions. 


B O O K the FIRST, 
CHAPTER the Firrn. 


The next Matter of Recozd 


the Action of Debt lies 
upon, is the Recognizance 
and Statute. 


And firſt of the Statute Merchant. 


Rol. Abr. 599. T H E Statute Merchant is always under 


the Seal of the Party, and has all the 
Solemnities of an Obligation at Common Law, | 


and for the Debt contained in it, an Action of 
Debt lies, 


But no Action of Debt lies on a Statute 
Staple, becauſe that is not under the Seal of 
the Party, and therefore no Obligation at 

Common 
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Common Law aroſe on which this Action 
could be maintained. And the Statute which 
introduced this Security, has not given the 
Parry an Action of Debt, but has given 
him other Remedies; which are already treat- 
ed of. 

Moor $1t. 

So an Action of Debt lies on a Recogni- pl. 1097. 

Zance, on the 23 Hen. 8. c. 6. becauſe This 2 Rol. Abr, 
Recognizance having the Seal of the Party to 


Brownl 
it may be made uſe of as an Obligation at Brownlow's 
Common Law. | See 8 Geo. 2. 
c. 25. 


Debt alſo lies on a Recognizance taken in Rol. Abr. 600. 
Chancery, or before the Lord Mayor of London, Ow Abr. 
for the former Reaſon. It allo lies upon the 47 
Tenor of a Recognizance taken in Chancery, 
and certified under the Great Seal in the 
King's Bench ; becauſe the Tenor of the Re- 
cognizance, being under the Great Seal, is 
of the ſame Notoriety and Validity, as if the 
original Contract under the Seal of the Conu- 
ſor had been produced. 


— 369. b. 


An Action of Debt lies on a Recognizance 
of Bail; for as at Common Law a Man 
might acknowledge a Debt of his on before 
the King's Juſtices, the Creditor chuſing this 
Method to prevent Delay and Charge in pro- 
ving ſuch Debt; ſo a Man might enter into 1 
Recognizance for the Debt of another; that 
is, to engage himſelf for the Debt proviſio- 
nally, in caſe Judgment ſhould be obtained 

againſt the Defendant and he not pay the Sum 
recovered, And this Acknowledgment or 
Recognizance of the Bail, was firſt admitted 
in 
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2 Danv. Abr. in order to deliver Perſons out of Priſon, that 
498. were bound to anſwer for any Miſdemeanor, 
al. Abr. 897. before any Conviction of the Fact, while they 
were yet preſumed to be innocent. Hence 

theſe Acknowledgments created a perſonal 
Obligation to Payment at the Common Law, 

and the Party might either have a Scire 

facias againſt the Bail, and if he had Judg- 

ment in the Scire facias, he might have an 

Action of Debt on ſuch Judgment, and ob- 

tain a ſecond Judgment and take out Execu- 

tion thereon: Or when the Plaintiff has ob- 

tained Judgment againſt the Principal, after a 

Capias ad ſatisfaciendum taken out and Nihil 

returned, he may take his Action of Debt on 

the Recognizance againſt the Bail, whether 

ſuch Recognizance be in the King's Bench 

Rol. Abr. 600, or Common Pleas; and the Caſe in Raymond 
*97 v Abr 14. to the contrary, is not Law, Indeed 
5 when you proceed by Action of Debt, in the 
frirſt Inſtance on the Recognizance, the Pro- 

ceſs in this Action is different in the King's 

Bench and Common Pleas. In the King's 

Bench, the Capias lies againſt the Bail in 

Proceſs, becauſe in the King's Bench the 

Charge againſt the Principal was ſuppoſed to 

be built on ſome criminal Proſecution, and 

therefore when the Principal is tet out on 

Bail, the Bail, who is his Undertaker, is lia- 

ble in the fame Manner the Priſoner was, to 

the Capias. But in Debt on a Recognizance 

in the Common Pleas no Capias lies in Pro- 

ceſs, becauſe by the Tenor of the Recogni- 

zance the Bail bound his Lands and Chat- 

tels only, but where the Plaintiff recovers 

Judgment in the Action of Debt on the 
Recognizance 
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Recognizance, the Judgment affects both 
Body, Lands, and Goods of the Defendant, 
who was Bail in the original Action, and 
ſtands upon the ſame Footing with all other 


Judgments, and the ſame Execution lies for 
the Satisfaction of the Debt. 


—— ͤ 222 


If a Man recovers in Debt, and has the 
Party in Execution, and he eſcapes, it has 
been doubted whether he ſhall have an Action 
of Debt on that Judgment after the Eſcape. 
But as the Body in Execution is neither conſi- 
dered as Payment or Satisfaction, but merely 
a Pledge to compel the Payment of the Debt, 
as if the Defendant died in Execution, this was 
no Satisfaction for the Debt, and therefore in 
this Caſe the Judgment being unſatisfied an 
Action of Debt lies on it, and the rather as 
no one ought to take Advantage by his own 
wrong. But where the Plaintiff is ſatisfied by 
an Execution executed, there he can have no 
Action of Debt on the Judgment which ap- 
pears by the Record to be ſatisfied as the Law 
directs. Except only, where the Execution 
that iſſued was fruitleſs by Nihil returned, 
there indeed the Plaintiff may have Debt on 
the Judgment, becauſe it is not as yet ſatisfied. 
So where only Part of the Debt is ſatisfied ; 
as if the Judgment was for a thouſand Pounds, 
and the Plaintiff had taken out three ſeveral 
Elegits, upon one of which the Sheriff had 
returned that he had levied five hundred 
Pounds, the Plaintiff may have an Action of 
Debt on the Judgment for the Reſidue : For Sid. 184. 
the Statute of Weſtminſter the Second, that Lev. 92- 


gave the Elegit, does not, by that Remedy, 3 
exclude * - 
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Rol. Abr. 60 1. 
Cro.Eliz. 600. 
to the contra- 
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exclude the Plaintiff from any other Remedy, 
which he had at Common Law, but gave a 
further Remedy than there was at Common 
Law, and therefore, as Part of the Debt be- 
came unſatisfied by the Elegits already iſſued, 
he may reſort to his Action of Debt on the 
Judgment. But if the Sheriff by the Elegit 
had mended the Defendant's Freehold, for 
Satisfaction of the Debt, there it ſeems the 
Plaintiff cannot have an Action of Debt on 
the Judgment, becauſe the Extent of the Free- 
hold is a Satisfaction for the Debt, and the 
Plaintiff taking the E/zgit againſt the Freehold, 
has now determined his Choice to take his 
Debt by the Perception of the Profits of the 


Lands extended only, until the Debt is ſa- 
tified, 


And where a Man chuſes a Scire facias on 
a Recognizance, and has Judgment on the 
Scire facias, he cannot have an Action of 
Debt on the Recognizance, neither before or 
after the Execution taken out on the Judg- 
ment in the Scire facias, becauſe now the 
Debt due on the Recognizance is changed into 
the Judgment, and that Judgment is only a 
Security for the Debt; and if the Action of 


Debt lay upon the Recognizance after the 


Judgment in the Scire facias, then would the 
Defendant be doubly vexed and charged for 
the ſame Debt. Moreover the Action of Debt 
in ſuch Caſe would be fruitleſs to the Plaintiff, 
becauſe there he could only recover Judg- 
ment, and that he has already by the Scire 
facias. 


But 


4 
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But if a Man has Judgment on a Scire Cro Eliz. 8 15. 7 
facias, he may bring Debt on that Judgment, See 6 Rep. 1 
in any other Court, and afterwards chuſe on 4 oo 10 
which Judgment he will take out Execution, 2 — ; 1 
becauſe both Judgments are in equal Force, þ 
and conſequently the Party may take Benefit 1 
of either of them. 4 
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BOOK the SECOND, 
CHAPTER the Fixsr. 


Df the Declaration in the 


Under this Head is to be conſidered, 


Firſt, The Declaration in 
Debt on ſimple Contracts 
and Leaſes, 


Secondly, The Declaration 
on Judgments, Statutes 
and Recognizances. 


\ N D here in the firſt Place it is plain, that 


in Declarations in this Action againſt the 
Party himſelf contracting, the Plaintiff muſt 
charge 
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charge the Defendant in the Debet and Detinet ; 
becauſe where the Party contracting refuſes to 
pay, he is in Strictneſs of Speech a Debtor 
for the Price agreed on, and is guilty of an 
unjuſt Detention, and therefore the original 
Writ ſays, Quod debet et injuſte detinet. But if 
a Man borrows a Horſe of me, or any other 
Chattel, except Money, and refuſes to return 
it, I may have an Action of Debt againſt him 
in the Detinet only; for in Propriety of Speech 
a Man is only Debtor to me for the Price 
agreed on for any Chattel, but if the Chattel 
3 Leon. 260. itſelf be by the Agreement to be returned in 
4 Leon. 46. ſpecie, he can only be ſaid to detain it from 
me unjuſtly, 


Wn ul. a a a ea wa ire is: on 


For outlandiſh Money not made current by 
Proclamation, the Action runs in the Detinet 


the 


only; becauſe the Quantum of the Value of ( 
that Money, in the current Species of the a 
Kingdom, is unſettled ; and there the Defen- 4 
dant cannot be ſaid to owe ſo much, or any 1: 
particular Sum whatſoever, when the very a 
Action is to decide the Quantum of what is te 
owing, and which muſt be determined by a v 
Jury: But the Plaintiff in ſuch Caſe muſt only fl 
alledge the Damage by a Detention, and there- h 
| fore the Action of Debt for ſuch Money, is in b 
| the Detinet only. B 
; 2 Dany. Abr. In all Actions of Debt brought by or againſt . 
502. Executors, the Writ runs in the Detinet only. Cl 
78 2 of For in the Action by an Executor, under that 
| vert et gd Character, it cannot be in the Debet and Detinet, 
becauſe a Man cannot properly be ſaid ro owe th 
to the Plaintiff, only where the Plaintiff has A 
' 
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he Property himſelf in the Thing in Demand. 
t is therefore repugnant, that an Executor 
ſhould alledge that the Defendant owes him 
the Money, when the Executor only recovers 
as a Truſtee for another. The Injury for the 
Nonpayment does not ariſe to the Executor 
or Adminiſtrator, but to the perſonal Eſtate of 
the Teſtator or Inteſtate. So where a Man is 
ſued for a Debt as Executor or Adminiſtrator 
to another, becauſe he is not ſued as a Party 
to the Contract, but as the Repreſentative of Reg. 140. a. 
the Debtor, and on Account of the Aſſets 
which he poſſeſſes in Right of ſuch Repreſen- 
tation, to charge him in Debt, would be to 
ſuppoſe he had a Property in the Aſſets of the 
Teſtator or Inteſtate. 


. 


But where the Debtor binds his Heir, the Sid. 442 

Ig; 48 | oy Re 342,379» 
Creditor muſt charge the Heir in the Deter 643. 
and Detinet , becauſe the Inheritance of the on, dez 
Anceſtor which creates a Lien upon the Heir, sg 799 
2 FO ; Plowd. 441. 
is poſſeſſed by the Heir Jure proprio, and not N. Na. Br. 
alieno, as the perſonal Eſtate is by the Execu- 119. 
tor, and therefore he mult be ſaid to owe 5 Rep. 35. a. 
what he muſt pay, and therefore if the Charge N55. 344. 

: "6 f ob. 282. 

ſhould be againſt the Heir in the Delinet only, 1 Lev. 74. 
he may demur generally to the Declaration, Sce Lev. 130. 
becauſe it is a material Part of the Charge. 
But if the Heir ſhould not take Advantage 
upon the Demurrer, but give an iſſuable Plea, 
which is found againſt him, the Defect is 

| Cured by the Verdict by Force of the Statute. 
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Yet in the Caſe of an Executor, there is 
this Exception, that where he is charged for 


Arrears of Rent incurred after the Death of 
D d the 


* 2 _ —_ _— < —— 
TEARS © LISA. 
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the Teſtator, the Action is in the Debet and 
Detinet, becauſe the Rent being a Retribution 
for the Profits of the Land, the Perception of 
the Profits by the Executor makes him on 
that Account liable to that Retribution, and 
thereby an actual Debtor for the Rent. But 
thoſe Points relating io the Heir and Executor, 
and the Manner of charging them, are now 


fully treated of under the Head of Obligations 


and Executors. 


Only here it will be neceſſary to obſerve 


Lev. Entr. 52. one Thing more; that if you would ſue the 
Clift 289. 


Executors for Arrears incurred in the Life- 
time of the Teſtator, and alſo for Rent due 
after his Death, you muſt do it by two dif- 
ferent Actions; for you cannot charge him in 
the ſame Declaration, for the former, in the 
Detinet only, and for the latter in the Debet and 
Delinet; becauſe then there muſt be different 
Judgments in one Action, the Judgment in 
the former Caſe being De bonis Teſtatoris, and 
in the latter, De bonis propriis; and therefore 
a Demurrer to fuch a Declaration has been held 


good, 


If Baron and Feme be ſued on an Obliga- 
tion entered into by the Wife whilſt ſole, they 
muſt be charged in the Debet and Detinet. For 
the Huſband by the Intermarriage poſſeſſes all 
the Chattels of the Wife Jure proprio, and 
on that Account has made himſelf chargeable 
with her Debts, and therefore not like the Caſe 
of an Executor, who poſſeſſes the Aſſets Jure 
alieno, and has himſelf no Property in them. 


BOOK 
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B O O K the SEconD, 
CHAPTER the SECOND. 


BY T in order to treat more extenſively of 
the Declaration in Debt, it will be neceſ- 
ſary, to ſet down ſuch Things as are of courſe 
to be obſerved in the Declaration, whether 
the Action be brought by the Leſſor himſclf, 
his Heir, Executor or Aſſigns, 


Secondly, What Things are peculiar to the 


Declaration where it is brought by the Heir, 
Executor or Aſſigns, 


And thirdly, Where it is brought by one or 


the other of them againſt the Aſſignee of the 
Term, 


Firſt, What Things are neceſſary in general 
to be obſerved in the Declaration. 


And here in the firſt Place we mult obſerve, 2 Lev. 80. 
that the Venue muſt be laid where the Lands 3 Keb. 135 
lie, where the Action for Rent is brought in 
the Debet and Detinet, For where there is a 
Tenure and Relation between Landlord and 
Tenant, the Pares where the Land lies are 
Judges of the Controverſy relating to the Land; 
| but where the Action is brought merely on 

the Contract, as againſt an Executor in the 
Detinet only for Arrears incurred in the Life of 
the Teſtator, there the Action is tranſitory, as 
D d 2 on 
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on all other Contracts, and therefore the 
Pares of the County, where the Defendant 1s 
taken up, are the proger Judges of it. 


Yelv. 208, Secondly, Where the Declaration varies from 
* 5 the Entry of the Plaint, the Plaintiff cannot 
vol oh oy have Judgment. As if the Entry of the 
Plaint be, in placito Debiti, and the Plaintiff 
declares for an Annuity, and that the Defen- 
dant ſubſtraxil annualem Redditum, this is re- 
pugnant and contrary to the Entry of the 
Plaint, for the Judgment on the Annuity is 
different from the Judgment in Debt for 
Rent, for in the former the Plaintiff ſhall re- 
cover the Arrears incurred pending the Writ, 
but in the latter he ſhall recover the Sum due 

at the Time the Action was brought. 


Dyer 14. a, Thirdly, In a Declaration for Rent upon a 
Kelw. 65. b. Leaſe at Will, the Plaintiff muſt not only ſer 
3 forth the Demiſe, but alſo aver and prove the 
Ma ee Entry and Occupation of the Leſſee, becauſe 
203. the Occupation is the Evidence of the Conti- 
Cliſt 237. nuance. But in Debt for Rent upon a Leaſe 
* 0 57 b. for Years, though it is uſual in the Declaration 
_ } to ſay, Vir!ute cujus the Leſſee entered, yet 
"048 IL 4 
March 20. the Plaintiff is not obliged to prove ſuch En- 
Hetl. zu. try and Occupation of the Leſſee, nor is ſuch 


2 Danv. Abr. Entry, though alledged in the Declaration, tra- 


2 La 3 verſable, becauſe the Action is grounded on 
oy pl. 6 the Contract, which, by proving the Leaſe, 


Lev. 263. the Plaintiff proves to ſubſiſt during the Term, 
Raym. 175. and conſequently the Rent to be due, un- 


1 leſs the Defendant proves it to be paid, or 
es 1%, ſhews that he could not legally enter and oc- 


cupy. But if there be an old Tenant who 
holds 


r ˙ A&A Com ul ns as. ale. fo 
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holds over, the new Tenant muſt evict him, See 10 Mod. 

becauſe he by the new Leaſe has the legal Poſ- ON 70, 162. 

ſeſſion of the Land in him, and therefore can 13 — 

only puniſh the Trefpaſs of the old Tenant 546. 

holding aver; and therefore where the new 2 Stra. 776. 

Tenant fears the old Tenant will hold over Salis. 209. 

his Term, it is the ſafeſt Way for the new 4 harm. 

Leſſee to make the Leſſor covenant to deliver 28, 150. 

the Poſſeſſion at the Commencement of the Comb. 255. 

new Leaſe, and for a quiet Enjoyment 

againſt the old Leſſee; and where ſuch cove- 

nant 1s, and the Leſſor ſues for Rent where a 

new Leſſee could not enter and occupy, it 

ſeems a Court of Equity will give Relief in 

ſuch Caſes“. But in the Caſe of a Leaſe at « gee now 4 

Will, where in the Declaration the Occupation Geo. 2. e. 28 

is not averred, the Defendant muſt take Ad- and 11Geo. 2. 

vantage of it on a Demurrer, for the Fault © 79: 

is cured after a Verdict; for where the Jury 

finds the Rent due which the Plaintiff has 

declared for, the Court may reafonably pre- 

ſume that the Tenant was poſſeſſed during that 

Time. In Debt for Rent the Plaintiff de- 

clares, that he let to the Defendant in the fix- Ventr- 108. 

reenth Year of the King, for ſo long as both * Keb. 734. 

Parties pleaſed, and that the Defendant en- 4 

tered and occupied for one Year then next fol- N 

lowing, and for the Rent in Arrear for the 4 

ſaid Year ending the eighteenth Year of the 

ſaid King, the Plaintiff brought his Action; 

to this it was demurred, becauſe the Rent 4 

was demanded for the eighteenth Year of the ! 

King, and it is not ſhewn that the Tenanc N 

enjoyed but for the ſeventeenth Year of the 

King; the Court held clearly that this would 

be good after a Verdict, but upon the De- 

murrer the Court doubted in this Caſe, be- 
Nd 2 cauſe 


n - 


** 
N 1 


406 A Treatiſe on the Aclion of Debt. 


cauſe the Words, for the ſaid Year, might rea- 
ſonably confine the Demand of the Rent to 
one Year only, during which the Defendant 
was alledged to have occupied, AN 


2 Ventr. 129. Fourthly, It is to be obſerved, that when a 
Noy 55. Leaſe is made reſerving Rent payable at two 
Feaſts in the Year, or quarterly, every diſtinct 

Gale or Payment is a ſeveral Debt, and 

therefore the Leſſor may ſue for it, and de- 

clare for any Gale without taking Notice of or 

ſhewing how he has been ſatisfied for the pre- 

ceding Gale. As if I declare on a Demiſe 

made the twenty- fifth Day of March, the 

fourth of the King, ſo long as both Parties 

pleaſe, at ten Pounds by the Year, to be paid 

quarterly, and that the Defendant entered and 

occupied, and continued poſſeſſed till Chriſtmas 

then next following, and for fifty Shillings one 

Quarter's Rent, ending at the ſaid Chriſtmas 

Day, I bring my Action, I ſhall recover with- 

out ſhewing how the two precedent Quarters 

were paid, becauſe each Quarter's Rent is a 

diſtinct Debt, and no more is ſaid to be due 

Oro. Car. 137. than that Quarter ending at Chriſtmas. But if 
2 ee ' T had demanded in this Caſe fifty Shillings for 
Vn is Rent behind for two Quarters ending at 
Jones 242. Chriſtmas, this Declaration had been ill; for 
3 Mod. 41. there I ſhew two Quarters to be due, and de- 
ee mand but Part, and therefore I ſhall recover 
10 % none. Otherwiſe, the Defendant would be 
11 Mod. 44. expoſed to a new Action for the Reſidue, and 
12 Mod. 81, that would encourage and create Multiplicity 
we, Raym. of Suits. Beſides, the Declaration is abſurd 
: Lev. 4, and repugnant of my own ſhewing, as five 
2 Keb. 743, Pounds are due for two Quarters, and not 


804. fifty 
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fifty Shillings only, unleſs I ſhew that the other 
fifty Shillings are paid. Thus if a Man de- 


clares on a Leaſe rendring ſeventy- four Pounds 


the firſt of September, and demands one hun- 
dred Pounds for a Year and a Half due at ſuch 
a Day, this is ill, becauſe the Rent for a Year 
and a Half is one hundred and eleven Pounds, 
and therefore he demands leſs than appears to 
be due, and does not ſhew how the Reſidue 


was ſatisfied, So it ſeems if a Man declares 


for Part of a Gale of Rent, he muſt ſhew how 
the Reſidue of that Gale was diſcharged ; for 


if ſuch Declaration was allowed, the Defen- Cro.Car. 194. 


dant would be doubly vexed for one intire 
Debt. 


In Declarations for Rent the Plaintiff ought 
to ſet forth at what Day or Feaſt the Rent 
became due; for the Declaration upon a 
Demurrer will be held too general, where it 
only mentions ſo much Rent to be due to the 
Plaintiff. Though in ſome Caſes ſuch a ge- 
neral Declaration will be cured by a Verdict; 
as where A. declares on a Leaſe for three 
Years rendring Rent at Michaelmas and Lady- 
day, and declares for Rent in Arrear for two 
Years, without ſhewing at what Feaſts due. 
After Verdict for the Plaintiff it was moved 
in Arreſt of Judgment, that the Declaration 
was too general, for as the Rent 1s reſerved at 
two Feaſts, the Plaintiff ought to ſhew at 
which of them it became due, but in regard 
it appeared that two of the three Years only 
were expired, it was held certain enough after 
a Verdict. But this ſeems a Circumſtance 
peculiar to this Caſe, But if the Plaintiff de- 

Dd 4 clares 


40 


. 
r _ = 
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5 Mod. 212, clares for ſeveral Gales of Rent, and in the 


213. 
Sand. 282. 
2 Reb. 576. 


Thom. Ent. 


118, 119. 


ſumming them up makes his Demand for 
more than is really due to him, yet he 
ſhall have what is really owing to- him; be- 
cauſe the Plaintiff may releaſe the Surplus, as 
the Thing in Demand 1s diviſible. See the 
Title T. raverſe. 


— 


* 


BOOK the SECOND, 
CHAPTER the Taiz. 


The next Thing to be con⸗ 

ſidered is, What Things 
are peculiar to the De- 
claration, Where the Ac⸗ 

tion is in the Name of 
the Heir, Executo2 oz 

1 of the Rever- 
on. 


F an Action of Debt be brought by the 
Heir of the Leſſor on a Leaſe made by 
the Anceſtor, the Heir in his Declaration 
muſt ſet forth, that his Anceſtor was ſeiſed in 
Fee and demiſed to the Plaintiff, or that the 
Reverſion and Rent deſcended upon him, be- 
cauſe the Plaintiff muſt ſhew all that is ay >= 
ary 
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fary to make himſelf a Ti:le to the Thing in 
demand, and if he does not alledge the Scifin 
in Fee in the Anceſtor, it does not appear by 
the Declaration that the PlaintifF in all Events 
is intitled to the Rent; for if the Leſſor hal 
only a Term in the Land, the Executor, who 
is the Repreſenrative as to the Chattel Intereſ le, 


would be intitled to the Rent. So if 2 Fa- 
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ther be ſeiſed pur auter Vie, and leaſes to A. gand. 2105 
for Years at ten Pounds Rent and dies, ande- Den. 


C. as Heir and ſpecial Occupant, brings Debt: 
for Rent againſt A. for Rent incurred after he * 
Death of the Leſſor, he muſt alledge the Sei- 
fin of his Father for the former Reaſon, and 
alſo aver the Life of the Ceftuy que vie, to 
ſhew his Title continuing, becauſe the Rent 
being a Retribution for the Land, he could 
not be intitled to the Rent unleſs his Title to 
the Land continues. So if A. be ſeiſed in 
Fee, and leaſes at a certain Rent, and the 
Reverſion and Rent by meſne Alnignments 
come to B. if B. brings Debt for this Rent, 
he muſt ſet forth the Seiſin in Fee in A. and 


the ſeveral Aſſignments of the Reverſion, be- 


cauſe theſe are neceſſary to make out his Title, 
and the Validity of theſe Aſſignments being 
Law ought to be ſet forth to the Court to 
judge of, and not left to the Jury, as they 


muſt be if only produced on the Trial and 


not alledged. This at leaſt ſeems to be the ſu- 
reſt Way, though the more prolix; for 
though ſuch Defect in the Declaration might 


be cured after the Verdict for the Plaintiff), be- 


eauſe the Jury could not find for him unleſs 


theſe meſne Aſſignments were regularly 
proved, 


54. pl. 7 
2 Danv. Als: 
198. pl. 14. 
Cart. 208. 
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Aſton's Ent. 
414. 

2 Inſt. Cler. 
349, to the 
contrary. 


Raſt, Ent. 


176. pl. 17. 


Sid. 297. 
Lev. 190. 
2 Keb. 87. 
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proved, yet upon a Demurrer it ſeems the 
Declaration would be ill. 


But where an Executor brings an Action of 
Debt for Rent, there is a Difference in the 
Declaration where the Demand is for Rent in- 
curred in the Life-time of the Teſtator, and 
where for Rent in the Executor's own Time, 
In this laſt Caſe he ought to ſet forth what 
Eſtate the Teſtator had in the Land at the 
Time of the Demiſe made, becauſe otherwiſe 
it does not appear in all Events that the Execu- 
tor is intitled to the Rent, becauſe if the Leſ- 
for was ſeiſed of an Inheritance or Freehold, 
the Rent incurred after his Death would be- 
long to his Heir, and not to the Executor; 
and therefore the Executor ought to ſay, 
«© That whereas the Teſtator was poſſeſſed, c.“ 
But if the Executor declares for Rent incur- 
red in the Life-time of the Teſtator, he need 
not ſet forth what Eſtate the Teſtator had, 
but only ſay, That whereas the Teſtator de- 
miſed;”. becauſe whether Freehold or a Term, 
the Arrears due in the Teſtator's Life-time be- 
long to the Executor, and therefore he may 
only ſet forth the Contract. But in all Caſes, 
whether the Action is brought by the Leſſor, 
his Heirs or Executors, againſt the Aſſignee 


Cro. Eliz. 22, f the Leſſor, the Plaintiff need not ſet forth 


to the contra- 


Ty. 


the meſne Aſſignments of the Term to the 
Detendant, becauſe they do not lie within his 
Knowledge, and cannot in Reaſon be expected 
from him, and therefore it is ſufficient for the 
Plaintiff to ſet forth the Demiſe to the firſt 
Leſſee, ** whoſe Eftate and Intereſt in the Pre- 
& miſſes the Defendant has by Aſſignment, and 


„ Was 
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v was thereof poſſeſſed, &c.” And as the 
Plaintiff cannot come at the meſne Aſſign- 
ments of the Term to ſet them forth or give 
them in Evidence, it ſeems that the Proot of 
the Aſſignee's Poſſeſſion and Occupation, is 
{ufficient to charge him with the Rent, becauſe 
the Plaintiff's Caſe from the Nature of the 
Thing is capable of no other Proof. 
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In the laſt Place it is to be obſerved, that, Bro. Debt, 
if there be any Arrears of Rent due at the bl. 93. 


Time of the Leſſor's ſelling his Reverſion, 
theſe Arrears are loſt at Law. The Aſſignee 
cannot have them, for by the Grant to him the 
growing Rent only paſſes. The Grantor 
cannot recover them, becauſe they can only be 
recovered as a Rent-Service, and he has 
parted with the Reverſion to which they 
belong. But Equity will relieve in this Cale, 
for this is a Debt in Conſcience and ought to 


be paid. 


BOOK 


Vaughan 40, 


412 


2 Inſt. Cler. 
368, 359. 


2 Inſt. Cler. 
385, 386. 
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BOOK the SECOND, 


CHAPTER the Four. 


The next Thing to be con⸗ 
ſidered under this ſecond 
general Head, is the De⸗ 
claration in the Action of 
Debt, on Judgments 
and Kecogntzances. 


E. this Declaration you are in general to 
recite the Judgment, the Court wherein it 
was obtained, the Debt recovered, and the 
Damages given, © as appears by the Record,“ 
and that the Judgment is in full Force and not 
reverſed, and that the Plaintiff hath not had 
his Execution for the ſaid Debt or Damages. 
For as the Judgment is the higheſt Evidence. 
of the Debr, there need nothing to be men- 
tioned 1n the Declaration but the Judgment, 
for nothing 1s neceſſary to prove the Debt but 
the Record of the Judgment. So in Debt on 
a Recognizance taken in Chancery, the De- 
claration only ſets forth, that on ſuch a Day, 
** before the King in his Chancery,” the Defen- 
dant acknowledged to owe to the Plaintiff an 
hundred Pounds to be paid on ſuch a Day. 
But if the Recognizance taken in Chancery 

be 
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be under the Great Seal, and certified ſo in 
the King's Bench, and there declared on, then 
you muſt make Mention of the Writ, by 
which it is certified, and conclude the Decla- 
ration with a Tenor of the Recognizance in 
the very Words thereof. 


But in theſe Declarations on Judg⸗ 
ments and Recogntzances, there arc 


two Things moe particulariy to be 


obſerved, 
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In the firſt Place, the Venue muſt be laid Hob. 196. 


in the County where the Judgment was 
obtained; as if A. has Judgment of Debt in 
the City of Norwich, and he brings an Action 
of Debt on that Judgment in the Courts 
above, the Venue muſt be laid in Norwich. 
So it A. has Judgment for a Debt or Treſ- 
pan in Eſſex, and after brings an Action of 

ebt on that. Judgment, in the Common 
Pleas, the Venue muſt be laid in Eſſex, for the 
Record of the Judgment makes the Action 
local, and the original Debt or Treſpaſs is not 
the Ground of the Action, but the Record of 


that Judgment, which has created a new Debt, 1 1955 


and which remains in Eſſex, So it is if a Re- & Mod. 42. 
cognizance be taken in any of the Courts at 2 Salk. 659. 


Weſtminſter. But if it be taken (as the Prac- Ld Raym. 


tice is) before any of the Juſtices of the Com- 
mon Pleas, at their Chambers in London, there 


2 Lutw.1 287. 
Sce 8 Mod. 2, 


is no perfect Recognizance till it is returned 290. 


into Court, and there recorded, and when en- 11 Mod. 4. 


tered it is a Recognizance, from the firſt A $553 32% 
Ld. Raym. 


knowledgment, and binds as a Record from 


that Time, and in this Caſe where two Things 84, 757, 819. 
are 1141, 1170. 
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Hob. 196. 
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are neceſſary to make it a Record, which are 
done in two different Counties, the Venue may 
be laid in either London or e b But if 
upon ſuch Recognizance taken before a Judge 
of the Common Pleas in London, and inrolled 
afterwards in the Common Pleas, the Conuſee 
brings an Action of Debt in the King's Bench, 
and declares as upon a Recognizance taken in 
the Common Pleas, this Declaration will be 
bad upon the Plea of Nul tiel Record, becauſe 
there is a Variance between the Recognizance 
that is declared on and that produced, becauſe 
it was taken before a Judge at his Cham- 
bers, and not in Court, and therefore the De- 
claration ought to have ſet forth, that the Re- 
cognizance was taken before a Judge at his 
Chambers in London, Which ſaid Recogni- 
* 2ance the ſaid Judge, ſuch a Day in ſuch a 
Term, delivered by bis own Hands to be in- 
* rolled there of Record.”, But if a Recogni- 
zance be entered generally, as taken before 
the Chief Juſtice of the Common Pleas, it 
will be underſtood to have been taken in 


Court, and then the Action muſt be brought 
in Middleſex. | 


The next Thing to be obſerved in Declara- 
tions, is, that they muſt always conclude ad 
Damnum of the Plaintiff, and not with a Per 
quod atio accrevit, &c. as you do for Rent. 
And in this they agree with Declarations on 
Bonds ; for whenever the Debt ariſes merely 
by the Judgment or Obligation, and not any 
Thing dehors, you lay a Non-peformance of 


the Obligation” and conclude with laying the 


Breach ad Damnum; but where the Debt ariſes, 
nor 
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not by the Obligation alone, but alſo by ſome 
Matter debors, there you lay the Matter de- 
hors in your Declaration, and conclude, Per 
quod actio accrevit ;, becauſe the Debt does not 
ariſe merely on the Obligation itſelf, but ac- 
crues upon ſomething ſubſequent thereto. 
Therefore if a Man obliges himſelf in a Sum 
of Money, which is Debitum in præſenti, he 
muſt lay a Refuſal to pay, ad Damnum. So 
if a Debt be in præſenti though ſolvendum in 
futuro, you lay the Refuſal to pay ad Damnum 
of the Plaintiff. But if a Man makes a Leaſe 
for Years reſerving Rent, that is both Debitum 
in futuro, and Solvendum in futuro, and there- 
fore you lay in the Declaration, a Refuſal to 
pay at the Time, and ever after, Per quod 
actio accrevit, Sc. becauſe the Rent was not a 
Debitum or Solvendum, by the Leaſe, but by 
the Enjoyment, either real or preſumed, and 
the ſubſequent Non- payment; beſides, in 
the Declaration for Rent to purſue the Con- 
tract, and intitle yourſelf to the Action, you 
mult ſay it was @ retro et inſelut* at the Day, 
and then if you ſay afterwards, that the De- 


fendant recuſavit ſolvere, et adbuc recuſat, as 


you do in the Action of Debt on the Bond or 
Judgment, that would be Tautology or Sur- 
pluſage, and bad on a ſpecial Demurrer. 


B O O K 


415 


+4 
i 
17 
* 
if 
1 
4 
4 
| 
1 
60 
1 
'y 
# 
4 
ON 
if 
[ 
4 
[ 
. 
' 


| 
t 
| 
| 
| 
ö 
ö 


416 


Cro. Car. 481. 


Jones 396. 


Rol. Abr. 779. 
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BOOK the SECOND, 
CHAPTER the Fir run, 


Of the Declaration againſt 
the Bail. 


T HE laſt Thing here to be conſidered of 
1 in this Place, is the Declaration againſt 
the Bail, And here it may be obſerved, that 
if Judgment be obtained againſt the Principal, 
you may proceed againſt the Bail either in 
Action of Debt or by Scire facias. But as 
the Bail is only liable in Caſe the Principal 
does not pay the Debt, or render himſelf to 
Priſon, the Plaintiff, before he can be intitled 
to the Action of Debt on the Scire facias 
againſt the Bail, muſt take out a Capias ad ſa- 
2 againſt the Principal, and have a 
Non eſt inventus returned, and this as well in 
the King's Bench as in the Common Pleas. 
Becauſe the Court having once had the Prin- 
cipal in Cuſtody, whom they deliver out upon 
Bail, they muſt endeavour by the Capias ad 


ſatisfaciendum to bring him in again before 


they ſuffer the Bail to be vexed, ſince he is 
e in the Cuſtody of the Bail, till the 
Court reclaims him, and then the Bail is 
obliged to deliver him up i .he Court or 


Bro. Ent.210, to ſtand in his Place. After the Capias ad 


211, 212. 


ſatisfaciendum returned, you proceed againſt 
the 


A Treatiſe on the Axtion of Debt. 


the Bail in the Action of Debt, and in this 
Declarition you recite the Recognizance of the 
Bail, the Proceſs and the Judgment againit 
the Principal, the Capias ad ſatisfaciendum iſ- 
ſued againſt him; and, the Ne# ef inventus re- 
turned, and that the Principal has neither paid 


the Debt or rendered himſelf, If this Action 


be taken our againſt the Bail without any 
Capias ad ſatisfatiendum iſſuing againſt the Prin- 
dipal, the Bail may plead in Bar of the Action, 
and therefore in the Declaration againſt the 
Bail, the Capias ad fatisfaciendum muſt be 
mentioned, and the Non t inventus returned 
thereupon. 
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Upon the Return of Non ef inventus on Salle. 101 


the Capias ad ſatisfaciendum againſt the Prin- Raym. 14 


ip, the Recognizance of the Bail is forteit- 
d in Strictneſs of Law; yet in Regard the 
Bail s Recognizance is only to have the Prin- 
cipal forth-coming, or in Default thereof, that 
the Bail ſhall be charged with the Debt, for 
this Reaſon the Court ex gratid will upon Mo- 
tion ſtay the Proceedings againſt the Bail, if 
the Principal be rendered before the Return 
of the ſecond Scire facias; becauſe the Plain- 
tiff cannot have Judgment againſt the Bail till 
the Return of the ſecond Scire facias. And 
though the Bails Recognizance in Strictneſs of 
Law is forfeited, becauſe the Principal was 
not forth-coming on the Return of the Capiz: 
ad ſatisfaciendum, yet ſince the Principal is 
forth-coming before Judgment had againſt che 
Bail, it appez 440 the Court that the Plaintiff 
hath the principal Fledge for his Debr, which 
is the Defendant” s Body, and therefore no 
| E e | Reaſon 
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Salk, 101. 


Salk. 98. 
8 Mod. 281, 


282. 
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Reaſon to proceed to Judgment againſt the 
Bail. 


In Analogy to this Practice, if the Plaintiff 
proceeds by Action of Debt againſt the Bail, 
the Court will allow a Render of the Princi- 
pal, any Time before the Return of the Writ, 
and ſtay further Proceedings on the Action, 
for otherwiſe the Bail would be liable, though 
he has in effect performed the Condition of 
the Recognizance; becauſe by the ſtrict Rules 
of Law the Recognizance of the Bail 1s 
forfeited if the Principal be not rendered on 
the Return of the Capias ad ſatisfaciendum, 
and conſequently the Bail cannot plead a Ren- 
der after the Return of the Capias ad ſatisfa- 
ciendum in Bar of the Action brought on the 
Recognizance. h 


- 


The bare Render of the Principal is a Dif 
charge, in poſſe, of the Bail; that is, ſuch a 
Diſcharge, as upon giving Notice to the Plain- 
tiff he may get an Exoneratur entered upon 
the Bail-piece; but is not a complete and ac- 
tual Diſcharge till an Exoneratur is entered. 
And the ſafe Way to proceed upon the Ren- 
der, is to give the Plaintiff Notice thereof, 
and to get an Exoneratur entered on the Bail- 
piece. Otherwiſe if after the Render of the 
Principal, the Plaintiff ſhould proceed to 


Judgment againſt che Bail upon the Scire fa- 


dias, the Court will not relieve the Bail on 
Motion, becauſe the Judgment on the Scire 
acids was regular, and therefore ought not to 
be ſet aſide on Motion. Quære, whether there 
is not Relief in ſuch Caſe by Audita querela ? 

Unleſs 


„ Ib. oa aw and e to - Gs LW 
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Unleſs according to the Opinion in Salkeld, 
becauſe the Recognizance was forfeited by the 
Non eſt inventus returned on the Capias ad 
ſatisfaciendum, and the Audita querela will 
never look back to any Thing that happened 
before the Judgment. But at this Day ic 
ſeems the Practice is fo far altered, that Judg- 
ments regularly obtained are ſet aſide upon 
Motion, where Juſtice requires it on the one 
Part, and there is no Injuſtice done on the other 
by doing it, notwithſtanding the Diſtinctions 
taken in Salkeld and other Books and the for- 
mer Courle of Practice. 


This Method of proceeding by Scire facias 
againſt the Bail, ſeems to be the moſt expedi- 
tious, and leaſt troubleſome, as it is free from 
the prolix Declaration which is neceſſarily re- 
quired in the Action of Debt on the Recogni- 
zance. But as the Plaintiff can hold the Ball 
to ſpecial Bail in the Action of Debt, the 
Action of Debt may be the ſureſt Way when 
the Bail to the firſt Action becomes inſolvent, 
and the Principal is run away. And the Ac- 
tion of Debt may be likewiſe the beſt Way, 
where the Plaintiff finds that the Bail, or bis 
Attorney, are watching the Scire facias, and 
intend to render the Principal on the Return 
of the ſecond Scire facias. But the Bail may 
not be ſo well prepared to ſurrender the 
Principal where an Action of Debt is taken 
out againſt che Bail, and he arreſted juſt be- 
fore the Return of the Writ, and as the Prin- 
cipal muſt be rendered before the Return of the 
Writ againſt the Bail 


E e 2 A. 
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Yely. 81, 83. 
Cro. Jac. 45, 


7. 
3 Abr. 


683. pl. 3. 
Brownl. 85. 


Cro. Jac. 97. 


Rol. Rep. ; 36, 
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A. as Bail for B. enters into a Recognizance, 
that B. ſhall appear to any Action brought by 
C. in eight Days, and alſo that if B. be con- 
demned in that Action and does not pay, that 
he will anfwer the Condemnation to C. C. 
brings his Action, and B. appears without the 
eight Days Warning, and C. obtains Judgment 
againft B. and then takes an Action ot Debt 
againſt A. on the Recognizance, and in his 
Declaration ſets forth his Suit againſt B. and 
the Judgment, and that B. has not ſatisfied it, 
but did not ſet forth the eight Days Warning, 
which B. was to have had to appear to the 
Action: And for this Reafon, upon Oyer, the 
Declaration was held bad. Moreover the Re- 
cognizance was to pay the Condemnation Mo- 
ney only in an Action of which eight Days 
Warning ſhould be given, and therefore B. 
ought not to have it in his Power to hurt his 
Bail, a third Perſon, and a Stranger, by ap- 
pearing voluntarily without ſuch Warning. 

therwiſe if the Agreement had been between 
C. and B. for then he might have appeared 
without ſuch Warning, Volenti enim non fit 
injuria. |See the Hiſtory of the Common Pleas, 
Chap. 3. Title Bail. }] And where on a Scire 


facias againſt the Defendant as Bail for one 
Gouch, the Scire facias recited that Judgment 
was given againſt Gouch in Debt, and that he 


had not paid the Condemnation, nor rendered 
himſelf to the Marſbalſea, and the Defendant 
pleaded that the Principal was dead before the 
Scire facias was brought, and thereupon the 
Plaintiff demurred, becauſe he alledged not 
when the Principal died, nor that he died 
before the Capias awarded agaitiſt hiin, 4 

whole 


1 F 1 ** — 1 1 
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whole Court for this Cauſe held the Plea to be 
ill. For if once upon the Capias, Non eff 
inventus be returned, the Recognizance is 
forfeited, becauſe there was Default in the 
Party; and though it be uſual, if the Prin- 
cipal render his Body upon the firſt Scire facias, 
to accept it, yet that is of Grace, not of Ne- 
ceſſity ; therefore the Death at the Time of 
the Scire facias brought is not material, if 
he were alive at the Time of the Capias 
returned. 


BOOK the THrikp, 
CHAPTER the Fins r. 


Of the Pleas and Jſſues in 
the Action of Debt. 


And firſt, Of the Pleas and 
Iſſues of Debt on ſimple 
Contract. 


HE General Iſſue is Nil debet; and this gagnat's Entr. 
concludes either to the Country, and 152. pl. 5.6. 


then the Trial is by a Jury, or with Prayer, 
and then the Defendant may be admitted to 
wage his Law, and then the Iſſue is determi- 

E e 3 ned 
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Moor 49. 
pl. 148, 149. 
Dyer 219. 


* 4 An. c. 16. 
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ned by the Defendant's own Oath, and the 


Oath of his Compurgators ſwearing to his 
Credit. | 


If the Contract be not truly alledged in the 
Declaration, the Defendant cannot ſhew, by 
Way of Plea, the Variance between the Con- 


tract alledged and the Contract really made; 


but muſt wage his Law, or plead Nil debet. 
As if the Plaintiff declares for a greater Sum, 


than the Contract was for, the Defendant can- 


not plead that it was for a leſs Sum, and tra- 
verſe the Contract in the Declaration, becauſe 


ſuch Pleas amount to the General Iſſue, and 


conſequently were bad at Common Law upon 
a general Demurrer, and ſince the * Statute 
for Amendment of the Law, they are bag 
upon a ſpecial Demurrer. 


So if in Debt the Plaintiff declares on a 
Contract about buying an Horſe, the Defen- 
dant cannot plead that the Contract between 
him and the Plaintiff was for an Ox: Or 
where the Plaintiff declares that the Contract 
was between him and the Defendant only, the 
Defendant cannot plead that it was between 
him and the Plaintiff and another, and fo 
traverſe the Contract in the Declaration. For 


that is a bad Plea, which puts the Matter of 


Bio 226. 
pl. 14. 


Evidence to the Court which ought only to be 
offered to a Jury. In Debt upon an J[n/imul 
computaſſet, the Defendant pleads that he did 
not Account at all, this is a Traverſe of the 


Contract alledged in the Declaration, and there - 


fore bad; becauſe if there was no Account 
ſtared there could be no Balance, and conſe- 
quently 


af Ss awd a——c- 66 oats” - ot 
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quently no Debt, and therefore the Defendant 
might have waged his Law, or pleaded Nil 
debet per Patriam, and given in Evidence that 
there was no Account ſtated, or at leaſt put it 
upon the Plaintiff to ſhew there was. 


423 


But in Debt on an Arbitrament, where the Leon. 2; 2, 


Submiſſion is by Parol, the Defendant may 
wage his Law, and therefore cannot plead no 


253. 


Cro. Eliz. 69, 


Arbirrament. For the general Rule is, that ; Icon. 98. 
whenever the Inducement is neceſſary to the Cro.Eliz. 168, 


bringing of the Action, and the Defendant 
cannot wage his Law, he may traverſe the 
Inducement, but when the Defendant can 
wage his Law, he never can traverſe the In- 
ducement though it be neceſſary to ſupport the 
Action. And the Reafon of the Difference 
is this, becaufe the Law- Wager being the De- 
fendant's Privilege, if that be taken from 
him, he may traverſe that Matter which 
takes it away, whereas if he has the Privilege 
he may wage his Law on the whole Matter, 
and then there is no Occaſion for him to tra- 
verſe any Part of the Declaration. The tra- 
verſing of a particular Part of the Declaration 
was'a Privilege given to the Defendant to pur 
a fingle Point in Iſſue, the better to attaint the 
Jury, when he might otherwiſe take the 


109. 


whole upon his Conſcience: Therefore if Debt 


be brought for the Sale of an Horſe, or on a 
Parol Submiſſion to an Award, the Defen- 
dant can never traverſe the Award or the Sale, 
becauſe he might have avoided the whole 
upon his own Oath. But when the Plaintiff 
by his Action ouſts the Defendant of his Pri- 
vilege, every Inducement by which it may 

g Ee 4 be 
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Hob. 106. 
s. 353: 


Yelv. 171. 
Bulſt. 16. 


Cro. Jac 23 


Laich 3. 
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be avoided is material to the Giſt of the Ac- 
tion, and thererefore will make a ſpecial Iſſue 
of itſelf, ſince it tends to hinder the Plaintiff 
from the general Iſſue, which he might take 
on his own Oath, For the Plaintiff muſt lay 
the Matter in the moſt particular and deter- 


minate Manner before the Jury, when he is 


to reſort to the Jury only. 


Hence it is that Non demiſit is a good Plea 
ppon a Leaſe for Years, as well as Nil debet, 
Hence in an Aſumpſit, where Fraud is ſuggeſt- 
ed, {c that the Defendant cannot ge his Law, 


Non unf it is a good Iſſue. 


But where the Conſideration is executed, 
there the Conſideration cannot be traverſed 
alone, becauſe it is not a ſubſtantive Fact, 
that is the Foundation or Grounds of the 
Action. As it a Man in Conſideration of the 
Delivery of a Horſe Promiſes to pay ten 
Pounds, the Delivery of the Horſe would not 
enduce the Action, ſince that would have 
been the Giſt, if there had been no Promiſe 
from the Defendant, and conſequently that is 
not in this Caſe the Foundation of the Plain- 
tiff's Action. Where the Conſideration is 
executed, you cannot traverſe the Conſidera- 
tion by iſelf, becauſe 1t is paſſed and incorpo- 
rated and coupled with the Promiſe, and if it 
were not then paſſed, it is Nudum Pactum. 
But where the Conſideration is executory, 


Co. Eliz. oi. that may be traverſed ; for if that executo- 


ry Act be not done by the Plaintiff, there is 
no Foundation for the Action. And there- 


F fore if the Defendant denies that Fact to 


be 
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be done, which the Plaintiff ought to have 
done to intitle himſelf to his Action, the 
Plaintiff's Action falls to the Ground, and 
therefore in an Aſſump/it, where there is no 
Law. Wager, this will make a ſubſtantive 


Plea, 


Another Plea in Debt on a ſimple Con- 2 Salk. 622. 
tract is, that the Defendant tendered the Mo- Comb. 444. 

ney, and is ſtill ready to pay. This Plea is 8 

regularly bad after an Imparlance, by which ; Salk. Pg 

the Defendant deſires Time to anſwer the Ld. Raym. 

Plaintiff's Demand, which ſhews that the 254. | 
Defendant was not always ready to pay the 

Plaintiff his Demand. The Benefit the De- 

fendant has by this Plea, is to ſave Damages, 

which the Plaintiff would recover from him 

for the Detention of the Debt, for which 

Purpoſe there is always a ſpecial Requeſt to | 
pay, laid in the Declaration, but notwith- 2 Salk. 623, 
ſtanding that, the Defendant may plead that 

he was always ready, and prays Judgment of 

the Damages; but in Aſſumꝑſit, if the Defen- 

dant pleads that he was always ready, he muſt 

demand Judgment of further Damages : For 

in Debt no Damages are recovered but only 

for the Detention. And the Form of this 

Plea is thus: And the ſaid Defendant comes, Raſt. Ent. 
Sc. and ſays that be always from the ſaid 159. 

Feaſt Day unto this preſent Time was ready, and 

ſtill is ready to pay to the ſaid A. the ſaid Sum 

of ten Pounds, and this be ts ready to verify, 

and brings the' ſame here into Court ready to be 

paid. And the Plaintiff on this Plea may 

recover the Money in Court; and if the Plea 

be falſe, that is, if the Plaintiff had really 

| oo: reco- 
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recovered the Money after it became due, 
and the Defendant did not pay it after that 
Demand, he may reply for his Damages in 
this Manner: And upon this the ſaid A. here 
in Court recovered the ſaid ten Pounds from 
the Defendant, therefore the Defendant is quit 
thereof, Sc. But the ſaid A. for his Damages 
which he ought to have on Occaſion of the 
Detention of the ſaid ten Pounds, ſays that he, 
the ſaid Day end Year aforeſaid, at 
aforeſaid, and after the Feaſt aforeſaid, re- 
queſted the ſaid Defendant to pay him the ſaid 


A. the ſaid. ten Pounds, which the ſaid A. in- 


tirely refuſed to pay, and this be is ready to 
verify, wherefore he prays Judgment and his 
Damages to be adjudged to him on Occaſion 
of the Detention of the ſaid ten Pounds, The. 
Form of the Rejoinder, and the Iſſue thereon 


Joined is in Raſtal. 


If A. ſells Lands to B. for a certain Sum of 


50%. (O Pl. 2. Money; in an Action of Debt for the Mo- 


ney, it is no Plea in Bar that the Lands are 
evicted. But if A. poſſeſſed of a Ward, had 
ſold it to B. and belart the Day of Payment 
the Ward was evicted, if A. ſhould bring an 
Action of Debt for the Money, it would be a 
good Bar, that the Ward was evicted by a 
Stranger. And the Reaſon of the Difference 
is this; that in the Caſe of Land there is a 
Tranſmutation of the Poſſeſſion, and the Title 
is paſſed by the Conveyance, which 1s perufed 
by Counſel, and if there were any Defects in 
the Title, there are proper Covenants in the 
Convevance to ſecure the Purchaſer, on which 
he muſt take his Remedy; and the Purchaſe 

Money 
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Money becomes a Debt on the Conveyance 
in all Events; and if the Money was paid, 
the Purchaſer could never bring it back again, 
upon the Eviction of the Land; and for the 
fame Reaſon, where the Money is not paid on 
the Purchaſe, it remains a Debt after the 


Eviction of the Land. But in Caſe of the 8,0. 231. 
Ward there is no Title dereigned, and a Man pl. 163. 


does not ſell his Ward, that is the Man or 
Woman, but the Property he has in them, 
and therefore if the Ward be evicted and the 
Money paid, it is ſo much received by the 
Vendor to the Vendee's Uſe: And ſo if it is 


ſued for by the Vendor, where the Vendee 
has not paid it, the Vendee may plead the 


Eviction in Bar. Quære however, for it 
ſeems if Goods are ſold, and evicted from the 
Vendee, that the Vendor has ſtill his Action 
of Debt for the Money, upon the Contract, 
and the Eviction would be no Plea to the 
Action, | We | 
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BOOK the THIRD, 
CHAPTER the SECOND. 


Of the Pleas and Jlſues 
in the Action of Debt foz 
Rent. 2252 


And firſt, Df the general 

 Fſſne Nil debet, and what 
may be given in Evidence 
thereon, 


T ſeems by the antient Books, that they 
took the General Iſſue to be Non demiſit 
upon an Action of Debt on a Leaſe; and Nil 
debet as to the Rent ariſing on the Leaſe. 
But this was when Leaſes for Years were fub- 
ject to the Power of the Freeholders, and 
were of a ſhort Continuance, and generally 
by Parol. Afterwards, when the Statute of 
the twenty-firſt of Henry the Eighth took 
Leaſes for Years out of the Hands of the 
Freeholders, by giving Leave to the Leſſee to 
falſify the Freeholder's Recovery, then Nil debet 
Mod. 3 5, 118. began to be the General Iſſue. This Plea 


Sid. 151. traverſes the Leaſc as well as the Debt, for if 
2 Lev. 10. | #5 
Goldſb. 80. Leon. 110. Vent. 29. $5 Mod. 18. Lev. 104. 
Keb. 555. Tri. per Pais 177. Cro. Car, 21. Cro. Eliz. 101, 
145. Cro. Jac. 503, 2 Saund. 78, 79. Sid. 456. Keb 536, 596, 
625. See Ld. Rym. 38. 


there 
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there was no Leaſe, there could be no Debt. 
From hence it was, that they formerly held that 
the Entry and Expulſion of the Plaintiff him- 
ſelf, or the Eviction or Entry of a Stranger, 
could not be given in Evidence; for the Plea 
admits the Demiſe and avoids it, and there- 
fore could not be given in Evidence upon the 
Iſſue of Non demiſit, but when the General 
Iſſue in Debt for Rent came to be Nil debet, 
then the Entry and Expulſion of the Plaintiff 
himſelf, or the Eviction of a Stranger, was 
allowed to be given in Evidence on the Gene- 
ral Iſſue of Nil debet: For though that Iſſue 
does confeſs and avoid the Demiſe, yet it does 
not confefs and avoid the Debt, but is in the 
Negative as to the Debt, and by Conſequence 
it is proper to give in Evidence on the Iſſue of 
Nil debet, that there was no ſuch Debt. 


But if the Leſſor quits the Poſſeſſion, and leaves Rol Abt. 604. 
it vacant for the Leſſee, if the Leſſee does not Dy. 14. pl. 10. 
enter he is anſwerable for the Rent; becauſe 

the Poſſeſſion in Law is in him, and he con- 

tracts by his Leaſe to enter and pay the 

Rent. 


Hut here it is to be obſerved, that an Entry Suſpenſion. 
of a Leſſor which ſuſpends the Rent, mutt 
be a tortious Entry. For if the Leſſee re- 
demiſes Part to the Leſſor, or lets Part to 4. 
who alligns to the Leſſor, this is no Entry to 
fuſpend the Rent; and therefore cannot be 
8 in Bar or given in Evidence on Nil deer. 
or the Reaſon why a tortious Entry by the 
Leſſor ſuſpends the whole Rent is, becauſe the 
Rent by the original Contract is payable 15 
OI, 
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of, and as a Retribution for, the whole demiſed 
Premiſſes, and therefore when the Leſſor 
makes a tortious Entry into Part of the Lands 
the Leſſee ſhall pay nothing for the Reſidue ; 
the Leſſor not ſuffering the Leſſee to enjoy 
that for which the Rent was payable by the 
Contract. But where the Leflee leaſes Part to 
A. who aſligns to the Leſſor, there the whole 
Rent is not payable out of the firſt Leaſe, be- 
cauſe the Leſſee by the Leaſe to A. of Part 
has aſcertained the Value of that Part. 


As to the Apportionment of the Rent, there 
is a Difference when the Leſſor claims Part un- 
der A. and where he claims immediately by a 
Re-demiſe of the Leaſe, For, in the firſt 
Caſe, if there was no Rent payable by 4: 
the Leſſor ſhall have the Benefit of his Con- 
tract, and have his whole Rent from his Leſſee 
by the original Leaſe. But if the Leſſee te- 
demiſes Part and reſerves no Rent, there ſhall 
be an Apportionment. But if there was a 
Rent reſerved on the Re-demiſe, there ſhall be 
no Apportionment, becauſe by the Reſerva- 
tion on the Re-demiſe the Parties themſelves 
have aſcertained what Rent ſhall be allowed for 
that Part ; ahd therefore 1t 1s common on the 
Iſſue of Nil debet, where the Leſſee gives in 
Evidence that the Leſſor entered on Part, to 
anſwer that he entered by a Leaſe from the 
Leſſee; otherwiſe, if a Man leaſed his Houſe, 
and afterwards took a Room in it for Lodg- 
ing, that would ſuſpend his whole Rent, 
which would be unreaſonable and abſurd. 
And here it is further to be obſerved, that if 
the Leſſor enters tortiouſly on the Leſſee, it is 

in 
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in the Election of the Leſſee whether he will 
enter again upon him or pay no Rent. 


Another Matter to be obſerved is, that it 
the Re-eniry of the Leſſor be by Virtue of a 
Clauſe in the Leaſe for Non- pay ment of Rent, 
the Leſſor in ſuch Caſe may bring his Action 
of Debt for the Rent incurred before the Re- 
entry made, by Virtue of ſuch Condition, for 
ſuch Re- entry was agreed to by the Leſſce 
himſelf on his Non-payment, and thereby be- 
comes a legal and juſtifiable Act, and there- 
fore cannot ſuſpend that Rent which ought to 
be paid as a Retribution for the Land for the 
Time the Tenant enjoyed it. And fo it 
ſeems if the Re- entry of the Leſſor had been 
tortious, it could only ſuſpend the Rent due 
and payable after ſuch tortious Entry. 


If A. leaſes to B. at ten Pounds a Year, 11 Mod. 20z. 


and ſo from Year to Year fo long as both Par- * Salle. 414. 


ties pleaſe, or during the Will of the Leſſor, 1 ue 


which is the ſame Thing in Law: B. enjoys Lutw. 214, 
the firſt Year, and holds for Part of the ſecond 215. 


Year, and before the End of the ſecond Year Co. Car. 275. 


. a "ob f Sid. 427. 
determines his Will by giving Notice of it to % Rep. 


the Leſſor, and leaves the Land; in an Acti- Salk. 413. 
on of Debt brought by the Leſſor for this ſe- Godb. 129. 
cond Year's Rent, it ſeems by the better Keilw. 65, 
Opinion that B. cannot plead this Notice, and f 

; "2 od. 372. 
that no Reat was in Arrear after ſuch Notice Aleyn 4. 
given; becauſe after B. had held Part of the 2 jo. 5. 
ſecond Year, it was no more in B's Power to Sid. 359. 
determine the Leaſe till the End of that Year, Holt 417: 
than it was in the Power of A. to tun him | 
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out of the Land till the ſecond Year was ex- 
pired. And if it ſhould be otherwiſe, it _ 
would then be in the Power of B. to hold and 
enjoy till the very laſt Day of the ſecond Year 


and pay no Rent, becauſe nv Rent is due till 
the laſt Day of the Year. 


So if a Man thake a Leaſe tb B. at a certain 
Rent, and upon Condition that if the Rent 


be not paid in ſo many Days after the Day on 


Keilway t 53. 
b 


Bro. Debt, 
pl. 83. 


Baud, 208. 


which the Rent is made payable by the Leaſe; 
that then A. ſhall re-enter; in this Caſe if A. 
re- enters for Non- payment, and then brings 
an Action for the Rent, the Defendant may 
plead Nil debet, but cannot plead Riens in Ar- 
rear, for that is not ſufficient. 


In Debt for Rent the Plaintiff declared, that 
he let to the Defendant three Rooms and a Cel- 
lar at eight Pounds a Year payable at Michael- 
mas and Lady-day, and for half a Year's Rent 
due at Michaelmas he brought his Action. 
The defendant pleaded in Bar, that the Plain- 
tiff did not only demiſe the ſaid three Rooms 
and Cellar, but alſo one Room called a Dining- 
room at the ſaid yearly Rent of eight Pounds a 
Year payable half-yearly; by Virtue of which 


\ Demiſe the Defendant entered into the Dining- 


Traverſe. 


room as well as the other Chambers and Cel- 
lar, and that the Plaintiff before Michaelmas en- 
tered into the Dining- room upon the Poſ- 
ſeſſion of the Defendant, and ouſted him, and 
withheld the Poſſeſſion from hitnm. The Plains 
tiff demurred to this Plea and had Judgment. 
For the Defendant having pleaded a Demiſe 
different from what the Plaintiff had declared 


oh, 
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on, the Defendant ſhould have concluded his 
Plea with a Traverſe, that the Plaintiff de- 
miſed him the three Rooms and the Cellar on- | 
ly; and though regularly there can be no 
FHraverſe of a Negative, yet in this Caſe it is ! 
neceſſary in order to connect the Confeſſion | 
and Avoidance of the Matters in Difference | 
between the Parties, and therefore the Law 1 
admits it in this Caſe for the Neceſſity, becauſe 
the Avoidance in the Defendant's Plea does not 
go to any Matter mentioned in the Declarati- 
on, and therefore the Avoidance will nat go to 
the Contract on which the Plaintiff declared, 
but with a Negative, that the Contract in the 
Declaration was not the Contract between 
them, and therefore this Traverſe is neceſſary 
to make ita material Avoidance, ſince the Con- 
feſſion is not of the thing declared on, but of 
another Thing not mentioned in the Declara- 
tion, which cannot be connected without a 


Traverſe. 


So if the Plaintiff declares upon a Leaſe of 
fourteen Acres, and the Defendant would plead 
in Abatement, that the Plaintiff let ten Acres 
to the Defendant and his Wife, he muſt con- 

clude with a Traverſe, wichout that, that the = 

Plaintiff t fourteen Acres to the Defendant, be- 1 

cauſe the Traverſe ſhews there was no other "i Debt. f 

Leaſe between them but that ſer out by the - 1d. 1 

Defendant; and therefore it is not proper to 
lead, that the Plaintiff let ten Acres to the 
fendant and his Wife, but did not demiſe 
the other four Acres, becauſe as to the four 
Acres, that would be Fo which could 
not 


* — 
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12 Mod. 413. 
414. 


Law of Evid. 


3d Edit. 190. 
pl. 11. 


Gilb. Law of 
Evid. 160. 


Co. Litt. 
> 7 3+. 4. 
Dyer 271. 
3 Co. 65. 
Sid. 44. 
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not be mingled with the Plea in Abate- 
ment, | 


In Debt for Rent reſerved upon a Leaſe 
for Years, with a Proviſo that if the Ren“ 
be behind and unpaid by the Space of a Month 
next after any of the Days of Payment, then 
the Leaſe to be void : The Defendant pleads 
that the Rent was unpaid a Month after the 
Day on which it was reſerved to be paid, and 
ſo the Leaſe became void, The Plaintiff de- 
murred, becauſe the Defendant did not ſet 
forth in his Plea, that the Plaintiff demanded 
his Rent, and the Demurrer was allowed ; 
becauſe an actual Demand of the Rent by 


the Plaintiff was neceſſary to determine the 
Leaſe, 


Upon Nil debet the laſt Receipt is good 
Evidence that all the Rent before the Receipt 
is paid. This Conſtruction ariſes from the vi- 
olent Preſumption, that no Man would diſ- 
charge the laſt Gale where former Gales were 
due. Beſides, the Leſſee for Years was conſi- 
dered merely as a Bailiff or Accountant to 
the Leſſor, and therefore where the Leſſee has 
actually accounted for the laſt Gale, and taken 
a Receipt for it, it is preſumed all former Ac- 
counts have been ſettled, or elſe the Landlord 
would neither have continued the Receiver, 
nor have given him a Receipt. But if the 
Acquittance be under Seal it muſt be pleaded, 
becaufe every Deed executed with legal Solem- 
nities muſt be exhibited to the Court, and is 
not to be given in the ſirſt Inſtance in Evidence 
to a Jury. g 


And 
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And it may be obſerved, that in all Actions 
of Debt for Rent where the Defendant pleads 
Nil debet, he may put the Plaintiff on pro- 
ving the Demiſe, and on a Deed poll or pa- 
rol Leaſe, he may controvert the demiſing 
Power of the Plaintiff by ſhewing the Title 
in another, And that is the Meaning of the 
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old Books which ſay, Nil luy droit, il ne leſſa 


pas, il ne unque ſeiſie de la Terre. 


8 * * 


Jar e ny * ö 8 a . * — 8 8 * e 


BOOK the THIR D, 
CHAPTER the THIR D. 


Ok the Pleas ok Nihil de- 
miſit, Nil habuit in Tene- 
mentis, Non eſt factum, Riens 
paſſa par la fait, Non habuit 
nec occupavit, &c. 


F a Man declares upon an Indenture of 
Leaſe, the Defendant cannot plead N71 


3 Lev. 146. 
Co. Litt. 


47. b 


habuit in Tenementis, becauſe the Defendant Salk. 2775 
by the Counterpart of the Indenture under his 
Hand and Seal has allowed the Leſſor's de- 
miſing Power. So that if the Leſſor had de- 
miſed the Leſſee's own Land to him by In- 
denture, the Leſſee would be eſtopped from 
| Ff 2 claiming 
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ing during the Term, or to refuſe Pay- 
unt ol the Rent during the Demiſe. Other- 
wiſe if the Demiſe had been by Deed Poll; 
becauſe the Leſice by rhe Solemnities of con- 
tracting does not allow the Leſſor's demiſing 
Power. 


Neither, if a Man declares for Rent upon 
an Indenture, can the Defendant plead Non 


diemiſit, becauſe he has owned the Demiſe un- 


der his Hand and Seal, and therefore as long 
as that Demiſe by Indenture ſtands in Force, 
he cannot ſay that the Leſſor did not demiſe. 


Neither in ſuch Caſe can the Defendant 
plead Non eft fadtum, becauſe, tho? the Coun- 
terpart was not by his Deed, yet if the Leſſor 
demiſed the Land under that Rent, and the 
Leſſee entered, the Rent was a Debt, and 
conſequently the Traverſe of the Deed in this 
Caſe is not a ſubſtantive or deciſive Iſſue, be- 
cauſe though there was no ſuch Counter- part, 


yet there might have been ſuch a Demiſe as 


the Plaintiff declared on. And if the Defen- 
dant ſhould in ſuch Caſe plead Non demiſil, 
then the Eſtoppel of the Counter-part ſtands 
againſt him, becauſe the Iſſue of Non demiſit 


does not deny the Counter-part, and then there 


is an Eſtoppel againſt him ; and the Defen- 
dant cannot traverſe the Demiſe and the Deed 


both, fos then the Iſſue would be double. 
And a Man cannot plead Non demifi! modo et 


forma, as he may Non feoffavit modo et for- 
ma, Where Feoffment is by Indenture ; the 
Reaſon is becauſe the Demiſe is by Deed, but 
the Feoffment has its Force from the Livery, 

| and 
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and therefore there is no Eſtoppel from the 
eed to prevent a Traverſe of the Feoff- 
ment. 


If a Man declates in Covenant for Non- 
payment of Rent on a Deed indented and 
inrolled, the Defendant cannot plead Non 2 
- faftam to this Action of Covenant; becauſe the 
Deed, being inrolled, cannot be denied. 
But he may plead Non ti anſtulit in Poſſeſſionem, 
or Riens paſſe per le fait. Becauſe if nothing 
paſſed to the Leſſee by the Deed, then no 
Rent could ariſe, and then the Covenant to 
pay Rent, which never became due, could not 
be obligatory. 


If a Man pleads Rzens paſſe per le fait, as in 
the Caſe of Inrolment, he can never give in 
Evidence, that the Deed was never ſealed and 
delivered ; becauſe this Plea admits the Seal- 
ing and Delivery of the Deed and all the legal 
Solemnities, but denies that any Thing was 
effectual to paſs an Intereſt to the Defendant. 


But upon Non eſt factum you may give in Evi- 5 H. 7. 38. 
Bro. Gen Ii. 
22, 25, 38, 


dence that Riens paſſe per la fait, if it be ſuch 
Matter as makes it abſolutely a void Deed, as 


Coverture, not lettered, delivered as an Eſcrow, I. Abr. 67. 


or the like, for a void Deed is as no Deed at all. 
But if it be ſuch Matter as makes the Deed 
only voidable, that is, ſuch Matter as when 
ſhewn may be avoided by Conſtruction of Law, 
there ſuch Matter cannot be given in Evi- 
derice on Non eſt factum, but mult be ſhewn by 
Way of Plea to the Court, As for Inflance, 
Infancy ; becauſe there are ſome Deeds which 
bind Infants and ſome not, according as their 

Ft 3 | Intereſt 
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Bro. pl. 88, 
Dyer 121. 
pl. 18. 
122. pl. 23. 
Co. Litt. 
7. b. 


* 
2 Rol. Abr. 


780. 
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Intereſt was advanced or injured by them; 
and therefore Infancy mult be pleaded, that the 


Court may judge whether the Contract ought 
to be avoided or not. 


But upon a parol Leaſe or Deed poll of 
Land, Non demiſit is a good Plea; becauſe here 
no Eſtoppel is ſhewn to the Court why the 
Defendant cannot ſay the Leſſor did not de- 


miſe, and therefore he may traverſe the De- 


miſe itſelf, it being a ſubſtantive Iſſue, which 


will make an End of the Plaintiff's Action: 
And every ſubſtantive Matter in the Declara- 
tion, though it muſt be proved on the ge- 


neral Iflue, yet it may be traverſed a-part 
for the better aſcertaining the Proof, and 
attainting the- Jury in Caſe of a falſe Ver- 


diét. 


But if the Plaintiff declares on a Demiſe 


in general, and the Defendant pleads Non de- 


”iftt, the Plaintiff cannot give in Evidence a 


Deed indented, becauſe all Eſtoppels ought 


tc be ſhewn to the Court, ſince the Solemni- 
ties of Contracting, and what makes an Eſtop- 
pel is Matter of Law, and the Plaintiff can- 


not ſhew that to the Jury; which if it had been 


thewn to the Court in the Declaration had 


. cltopped the Defendant from taking ſuch 
Iſſue. | | 


But if a Man demiſes Sheep at a certain 
y-arly Rent, the Defendant cannot plead Non 
- &mifit. For this Demiſe is not a ſubſtancive 
Contract from whence the Rent ariſes, but is 
only the Loan of the Sheep for Money, for 


1 : which 
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wich it is the Conſideration, and there- 
fore the Plea of Non demiſit in this Caſe, 
would be only a Traverſe of one Part of 


the Contract; whereas the whole Contract Dyer 122; 
ought to be traverſed ; which can be done pl. 23. 


only by pleading Ni! debet per legem or per 
patriam. Then the whole Contract is put in 
Iflue, Beſides, in this Caſe the Defendant may 
wage his Law, and wherever he can wage 
his Law, he ſhall never plead the General 
Iſſue. 


There is a Difference between a local and a 
tranſitory Matter of Defence; a Man cannot 
now, when the Matter of the Defence is tran- 
ſitory, plead Payment, and conclude i/fint riens 
luy droit, or Nil debet, which is the general Iſſue. 
For though antiently one might have ſhewn 
Matter ſpecially as Inducement to a General 
Iſſue, as a Woman might have pleaded Cover- 
ture, et int non eſt factum, ſo they antiently 


pleaded Payment, et fic nil debet; but now. 


Payment cannot be pleaded as a ſubſtantive 
Plea, : becauſe it does not confeſs and avoid the 
Debt, but is only Evidence that nothing 1s 
due. And now Nil debet is pleaded, and Pay- 
ment is given in Evidence. For the Pay- 
ment 1s a tranſitory Matter, and may be given 
in Evidence in any Place. And theſe Matters 
were in antient Times ſhewn to the Court, 
rather to ſee the Opinion of the Court touch- 
ing the Evidence of the Caſe, than as Pleas 
to be relied on to the Action. But where the 
Defendant pleads, levied by Diſtreſs, if the 
Action be brought in the ſame County where 
the Land lies, he muſt now coaclude et fc 
FA nit 
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Bro. Dette, 
pl. 13. 
Kelw. 153. 


Doctr. placit. 
109. 

Dyer 14. 

pl. 70. 
Ketw. 656. 


A Treatiſe on the Action of Debt. 


uil debet. Becauſe then it amounts to the Ge- 
neral Iſſue, and the Levying by Diſtreſs is but 
Inducement to the General Ifſue, But if the 
Lands lie in another County than where the 
Action is brought, as it may be where the 
Leaſe is by Indenture, then the Defendant 

may plead levied by Diſtreſs, without con- 
cluding et fic nil debet. But it mult be plead- 


ed with proper Time and Place, in order to 


be tried in its proper County, that is, in the 
County where the Diſtreſs was taken, and it 
muſt be ſhewn to the Court in order to be 
fent to that County, and that the Court 
may be ſatisfied that there is ſufficient local 
Matter for that Purpoſe to take the Trial 
out of the County where the Plaintiff has laid 
his Action. But if the Defendant is willing 
to waive his Benefit of the Trial in that Place, 
where the local Matter ariſes, he may give it 
in Evidence on the General Iſſue of Nil debet. 
So if the Defendant pleads Riens in Arrear 
without concluding et iſſint nil debet, this is 
not a good Plea, becauſe it amounts to the 
General Iſſue, and therefore he muſt take the 
Words of the General Iſſue. 


In Debt for Rent againſt Tenant at Will, 
Non habuit nec occupavit, is a good Plea; be- 
cauſe if the Tenant at Will does not enter and 
enjoy the Premiſſes, it is a Determination of 
his Will, and ſo leaves no Foundation for an 
Action for the Rent, For this being a Con- 
feſſion and Avoidance of the Leaſe at Wil by 
ſhewing the Determination thereof, it may as 
well be pleaded to the Demiſe by Way of 
Confeſſion and Avoidance, as be given in Evi- 

dence 
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dence on the General Iſſue Nil debet, by Way 
of Negation of the Debt; becauſe if the Leſ- 
ſee had no Intereſt no Debt would ariſe. But 
this is no good Plea to a parol Leaſe for 
Years, becauſe though it is a Confeſſion of the 
Leaſe, yet it is no Avoidance of the Debt, . 
cauſe he does not ſhew to the Court any 
Thing that could prevent his Entry or Occu- 
pation; and he ought by his Contract to have 
entered and occupied, and therefore this Plea 
is no Avoidance without ſhewing an Obſtacle 
to ſuch Entry and Occupation. 


In Debt for Rent, it is no good Plea for 

the Defendant to ſay, that he was ready to pay 
it at the Day and Place, and has been ſo ever 
ſince, though he makes a Profer of the Rent 
in Court, unleſs he ſays, Quod obtulit to pay it 
at the Day, or unleſs he ſays that he was ready 
at the Day and Place to pay it, and the Leſſor 
did not come to receive it. For in the Caſe 
reported in Ventris, the Tender was neceſſary 
to the Plea, becauſe the Defendant did not in 
bis Plea ſay, that the Leſſor was there ready 
to receive it. For if the Leſſor was there to 
receive it, as for any Thing appearing in the 


Plea he was, it is not ſufficient for the Leſſee 


to ſay he was there ready to pay it, unleſs 
he makes an actual Tender. For he muſt 
make a Tender to excuſe him from Damages 
tor the Detention. But in the Caſe reported 
by Raymond, the Leſſee did all he could, for 
he could not make a Tender when the Leſſor 
was not there to receive it. 


It 


6 
| 


Vent. 322. 

2 Lev. 209. 
3 Keb. 800, 
810, 828. 


Raym. 418. 
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uil debet. Becauſe then it amounts to the Ge- 
neral Iſſue, and the Levying by Diſtreſs is but 
Inducement to the General Iſſue. But if the 
Lands lie in another County than where the 
Action is brought, as it may be where the 
Leaſe is by Indenture, then the Defendant 

may plead levied by Diſtreſs, without con- 
cluding et /ic nil debet. But it mult be plead- 
ed with proper Time and Place, in order to 
be tried in its proper County, that is, in the 
County where the Diſtreſs was taken, and it 
muſt be ſhewn to the Court in order to be 
fent to that County, and that the Court 
may be ſatisfied that there is ſufficient local 
Matter for that Purpoſe to take the Trial 
out of the County where the Plaintift has laid 
his Action. But if the Defendant is willing 
to waive his Benefit of che Trial in that Place, 
where the local Matter ariſes, he may give it 
in Evidence on the General Iſſue of Nil debet. 
So if the Defendant pleads Riens in Arrear 
without concluding et iſſint nil debet, this is 
not a good Plea, becauſe it amounts to the 
General Iſſue, and therefore he muſt take the 
Words of the General Iſſue. 


In Debt for Rent againſt Tenant at Will, 
Non habuit nec occupavit, is a good Plea; be- 
cauſe if the Tenant at Will does not enter and 
enjoy the Premiſſes, it is a Determination of 
his Will, and ſo leaves no Foundation for an 
Action for the Rent, For this being a Con- 
feſſion and Avoidance of the Leaſe at Wil by 
ſhewing the Determination thereof, it may as 
well be plcaded to the Demiſe by Way of 
Confeſſion and Avoidance, as be given in Evi- 

dence 
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dence on the General Iſſue Nil debet, by Way 
of Negation of the Debt; becauſe if the Leſ- 
ſee had no Intereſt no Debt would ariſe. But 
this is no good Plea to a parol Leaſe for 
Years, becauſe though it is a Confeſſion of the 
Leaſe, yet it is no Avoidance of the Debt, - 

cauſe he does not ſhew to the Court any 
Thing that could prevent his Entry or Occu- 
pation ; and he ought by his Contract to have 
entered and occupied, and therefore this Plea 
is no Avoidance without ſhewing an Obſtacle 
to ſuch Entry and Occupation. 


In Debt for Rent, it 1s no good Plea for 

the Defendant to ſay, that he was ready to pay 

it at the Day and Place, and has been fo ever 

ſince, though he makes a Profer of the Rent 

in Court, unleſs he ſays, Quod obtulit to pay it 

at the Day, or unleſs he ſays that he was ready 

at the Day and Place to pay it, and the Leſſor 

did not come to receive it. For in the Cafe 

reported in Ventris, the Tender was neceſſary Vent. 322. 

to the Plea, becauſe the Defendant did not in * * 22 
bis Plea ſay, that the Leſſor was there ready Joe": 

to receive it. For if the Leſſor was there to 

receive it, as for any Thing appearing in the 

Plea he was, it is not ſufficient for the Leſſee 

to ſay he was there ready to pay it, unleſs 

he makes an actual Tender. For he muſt 

make a Tender to excuſe him from Damages 

tor the Detention. But in the Caſe reported 

by Raymond, the Leſſee did all he could, for Raym. 418. 

he could not make a Tender when the Leſſor 

was not there to receive it. 
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Leon. 237. 
Cro. Eliz. 2 2 2. 
Bro. pl. Dette 


72. 
Doctrina pla- 
cit. 109. 


Doctrina pla- 


cit. 199. 
Fitz. pl. 65. 


Fitz. placit. 


12 H. 8. 1. 
14 H. 4. 27. 
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Tf a Man declares for Rent, upon a Deed 
indented, and the Leſſor covenants to repair, 
there if the Leſſee lays out any Part of the 
Rent in Repairs, he muſt plead the Leſſor's 
Covenant to repair, and that he laid out the 
Rent in Purſuance of the Covenant, but can- 
not give the Covenant in Evidence on the Ge- 
neral Iſſue; becauſe this being a Diſcharge by 
a Counter-Agreement under Seal, the Solem- 
nities of contracting muſt be ſhewn by a legal 
Profert of ſuch Covenants before they can de- 
icend to Iſſue. And this mult be pleaded as 
well where the Leſſor covenants to repair, as 
where he covenants that the Leſſee ſhall re- 
pair out of the Rents. For in the firſt Caſe 
if the Leſſor do not repair, the Leſſee may 
do it in Preſervation of his own Eſtate, 


But if the Leſſor declares upon a Parol 
Leaſe, and he appoints that the Leſſee ſhall 
repair the Houſes; this Command of the 
Leſſor's cannot be pleaded in Bar of the 
Rent, but on the General Iſſue it is an Evi- 
dence of the Payment of the Rent; becauſe 
it is no Matter of Law but of Fact merely, 
how far it ſhall be Evidence of ſo much 
Money laid out by the Leſſe e on the Plaintiff's 
Directions for his Uſe. | 


Bur if the Leſſor declares upon a Deed in- 
dented, and there be no Covenant in the 
Deed that the Leſſor ſhall repair, there the 
Leſſee being obliged by Leaſe to repair, the 
Command of the. Leffor that the Leſſee ſhall 
repair out of his Rent will be no Evidence of 
the, Payment of the Rent on the General Iſſue 

againſt 


A Treatiſe on the Aftion of Debt. 


againſt the Deed : But in the Caſe of a Parol 
Leaſe the Command of the Leſſor to repair out 
of the Rents is an Evidence, that by the origi- 
nal Agreement the Leſſor was to repair. 
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But if the Leſſor is bound by Deed indent- 2y H. 6. 10. 
ed to put Houſes in repair, hays if they are fo Fitz, pl. 242, 
ruinous that the Leſſee cannot enter, the Lef- 47: 


ſee may repair out of the Rents, and plead 
the ſame in Bar : But he cannot diſcharge his 
not entring for Want of ſuch Repair; becauſe 
he has it in his Power to repair out of his 
Rent, and he contracts for his Entry and Oc- 
cupation by Acceptance of his Demiſe. 


If the Leſſee has a Releaſe under Seal of Dyer 8. 
the Rent, he mult plead it in Bar, becauſe all 12 H. 8. 1 


legal Solemnities muſt be ſhewn to the Court, 
but if the Leſſor agrees that a Debt due from 
the Leſſor to the Leſſee ſnould go in Satisfac- 
tion of the Rent, that cannot be pleaded, 


but is an Evidence of Payment on the Gene- 
ral Iſſue. 


So if the Leſſee pays the Rent to the 
Grantee of a Rent-Charge, by the Direction of 
the Leſſor, this is Evidence of the Payment, 
but cannot be pleaded in Bar, ſince it amounts 
to the General Iſſue. 


BOOK 
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BOOK the THIRD, 
. CHAPTER the Four E. 


The laſt Thing to be treat- 
ed of under this Head is 
the Pleas to the Action 
of Debt, grounded upon 
Judgments oz other Re= 
coꝛds. | 


2 Saund. 344. Ar D here in the firſt place it is plain 


that the Defendant cannot plead Ni 
debet, becauſe the Judgment is the moſt con- 
cluſive Evidence that can be of the Debt be- 
ing due, and therefore no Plea can be good 
that denies the Debt or Record. But if there 
de no ſuch Record as the Plaintiff has decla- 
red on, the Defendant muſt plead Nul tie! 
Record; which Iſſue is tried by producing the 
Record itſelf, if it be a Record of that Court 
where the Action is brought; but if it be a 
Record of another Court, then it is to be cer- 
tified unto the Court where the Action is de- 
pending; and if there be a Variance between 
the Record declared on and the Record pro- 


duced or certified, the Plaintiff fails in his 
Proof. 


Thus 
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Thus in Debt upon a Recognizance of Bail 2 Salk. 56, | 
in the King's Bench taken in the Common 659: 
Pleas, the Plaintiff declares upon a Recogni- 1 * 
zance taken before the Chief Juſtice and his 6 4.4. 425 
Companions in Court, the Defendant pleads no 132, 612. 
ſuch Record, and the Recognizance certified 2 1-9. Kaym. 
was taken before one of the Judges at his 3 Mod 
Chambers. The Court held the Plaintiff had 22. 99 
failed of his Record, for that a Recognizance Ld. Ray m. 
taken in Court and one taken before a Judge 152. 536, 
at his Chambers were variant, But in the 097, 7 
King's Bench they enter all Recognizances ; 
taken at the Judges Chambers as taken in 
Court. he Practice is different in the Com- 
mon Pleas. 

If A. recovers either Debt or Damages Bro. Debt, 
againſt B. and ſues forth a Scire facias, and the pl. 63. - 
Sheriff levies the Debt, but does not pay it 7x00, | 
into Court, or to A. and A. brings an Action . 
of Debt on the Judgment, B. may plead that 
the Plaintiff ſued a Fieri facias to the Sheriff 
who levied the Debt and paid it to J. for the 
Debt is of Record, and the Levying it by an 
Officer of Authority is of Record alſo and is 
good, and the Defendant cannot compel the 
Sheriff to pay the Money ſo levied into Court 
or to the Plaintiff, and therefore in no Kind 
of Fault. It would be unreaſonable that ſuch 
3 Plea in this Caſe ſhould be held ill, and the 
Defendant be compelied to pay the Money 
over again, and to be obliged to ſue the Sheriff 
for the Money levied by him. Nothing is 


D 
more abhorrent to Equity and Juſtice than 


Circuity of Action. And in this Caſe it would 
e be 
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be the more unjuſtifiable, becauſe the Defendant 
had ſubmitted to the Commands of the Court 
and had done every Thing which lay in his 
Power, and the only wrong Doer was the public 

Officer, who was accountable to the Court for 
every Thing he did in this Matter, 
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F THE 


DIVISION 


OF THE 
EEO UL TS 


O underftand the Conſtitution of 
Englaud, we muſt conſider it under 
a fourfold Period. 


Firſt, At the coming in of the firſt Saxons 
before they were civilized, which was in Clans 
and Troops, and is already deſcribed in the 


Hiſtory of the Feuds. ee. 2 
"Secondly, Their Erection into a firm State . 7 <= 
or Kingdom, under Alfred. ee 


Thirdly, The great Alteration at the r , 
Conqueſt. 

Fourthly, The preſent Scheme and Eſta- 
bliſhment of the Law, begun by Edward the 
Firſt. | EG 


We ſhall begin with the Second, viz. their 
Erection into à firm State or Kingdom, after 


Alf red, ; 
98 7 4 
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The main Order of Government, by which 
Alfred civilized the Engliſh, was making the 
Men of the ſeveral Clans Compurgators af 
each other, whereby each Clan was turned 


into a Decennary, and the Manner of doing 
it was thus: 7 


He took from the People the Power of 
electing a Thane, and appointed them himſelf, 
and according as the People of the ſame Ma- 


nors co-habited together, he divided them 


into Shires z over every Shife was the Earl 
which was the proper Thaniſt of the Clan. 
For by the Brehan Law the Caput comitaitls 
was the Eldeſt and moſt worthy ; the Earl of 
the County and his Shire Reeve was to array all 
the ſeveral Perſons within his Shire, and there- 
fore the Perambulation was through the Coun- 
ty twice every Year, in which the Shire Reeve 
made this civil Array of all the Men in the 
County, which was uſually done after Micha- 
elmas and Lady-day ; if any Perſon was found 
that had no Compurgators he was put into 
Prifon till he could obtain ſome Decennary to 
admit him. The Earl or Sheriff on theſe Law- 
Days were uſed to give in Charge the ſeveral 
Articles of the Crown-Law, and if any Per- 
ſon was guilty of the Breach of any of them, 
he was delivered up by his Compurgators, ſo 
that the Saxon Law conſiſted of the ſeveral 
Articles that were given in Charge at the ſe- 
veral Torns, and the Kings at their ſeveral 
Acceſſions publiſhed by Proclamation their 


feveral Laws, as appears by Lambert's Saxon 
Tabs, under the pelpeftive Saxon Kings. 


Where 
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Where there were ſeveral Clans in one 
Shire, the Earldom was placed in the Perſon 
who had the greateſt Clan in Number and 
Riches z but if there were other leſs Clans 
not under the ſame Head or Confiny, they 
were divided into 6atrapias or Hundreds, and 
the Lord of ſuch Sazrapia or Hundred arrayed 
his own Men, which were therefore Leets, and 


ſaid to be taken our of the Torns, and in 


this Array the Articles were given in Charge 
as at the Torn, 


In Boroughs, where there were great Num- 
bers of Men in walled Towns, they were ar- 
rayed by the Confinies and Heads of the Clan 
within the Town, and therefore every Ward 
had its preper Alderman, who were choſen 
and not impoſed by the Prince. 


In every Decenna there was a Præpaſitus or 
Conſtable choſen in the Torn and reſpective 
Leets, who was Head of the Decennary du- 
ring the Year; theſe were thoſe that had the 
Staff, and therefore ſometimes called Borſhold- 
ers and Tything-Men and Head-boroughs at 
the Head of the Decennary. 


Theſe in the County at large were choſen 
in the, Torn before the Earl or Sheriff, and in 


the Leet before the Lord or his Steward; in 


the Boroughs they were choſen before the 


__ Aldermen in their proper Ward, which was 


called the Wardmote, and the Aldermen did 
themſelves annually chuſe their Head or Præ- 
Foſitus, becauſe, being ſeveral in their reſpec- 
tive Wards, it was neceſſary that there ſhould 
ö | 68 g 2 be 
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be one Head in each Townſhip, and thereforg 
there was an annual Magiſtrate among the 
Aldermen who made up one Decenna in each 
Town, and their Prepoſitus was the Conſtable 
or Head of ſuch Decenna; the Laws were 
made at IWhittingham Motes, which were a 
encral Court of the whole Kingdom, as the 
Tome were of the Counties. 


The Torns were the Folk-Motes, and to 
them were fummoned all the Decennaries of 
Counties, unleſs in Leets to which the 


ſummoned the Boroughs of the reſpective 
Counties. 


To the IWhittingham Mote were ſummoned 
the Earls of each County, and the Lords of 
each Leet, and likewiſe Repreſentatives of the 
Townſhip, who were choſen by the Burghers 
of the Town, and they appeared in the 
King's ——— out of his own Court the 
Whittingham Motes met once a Year at the 


leaſt, and generally twice, viz. about Eaſter 
and Michaelmas. 


This 1 of the Decennary continued ſome 
Time after William the Conqueror came over, 
and there is a Shadow of it till this Day, for 
when the People grew numerous, it was im- 
poſlible to put every Man into a Decennary, 
and therefore on the leaſt Offence given they 
made them find Sureties, which by the Saxon 
Law were previouſly found. So where any 
Perſon was charged with a Debt, he might 
purge himſelf by his proper Sureties, which 
was the Original of the Law-Wager. 


The 
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The Torn perambulated twice every Year 
through each Hundred; unleſs there was a 
Leet from whence the Sheriff was excluded ; 
twelve Men were impanelled to inquire of all 
Offences; ſo that the whole Inqueſt might 
not come from one Decenna, and it ſeems 
that if any Perſon was preſented by the Jury 
of his Hundred, he was to purge himſelf by 
Ordeal, in the Room of which the Petit Jury 
was ſubſtituted after the Conqueſt, If there 
was Favour or Affection ſhewn by the Sheriff 
or the Steward, there was an Appeal to the 
King's Court, and it appears by the Mirrour 
hat Alfred animadverted very ſeverely on the 
* of Courts that had been guilty of 
Injuſtice. 


The Alteration of the Law u pon 
the C onguefs. 


HEN the Conquetor came in, every 

Perſon found in Arms againſt him 
forfeited his whole Eſtate, in which he placed 
his Normans, and he compelled all thoſe who 
were not in Arms againſt him, to take out 
Patents of their Lands to hold of himſelf ; in 
order to this he made a general Survey of the 
whole Kingdom, which was called Domeſday, 
and from hence it is, that we have ſuch an 
Innovation of the Law in this Period. And 
whereas the Saxon Property was either Allodio, 
which the Civilians call Ia ſolido, and deſcend- 
ed to all their Children and Collaterals, and 
was by them called Bockland, and was held 
by Charters, which was originally invented by 
. the 
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the Clergy in ſecuring Lands to their Mona- 


ſteries; or elſe Folkland which are Eitates for 
Life at moſt, and was held by Vaſſals from 
the great Lords by certain Services or Works; 
or elſe were Earldoms of Counties, which 
were held of the King without ſpecial Charter, 
for the gathering in of his Profits and Admi- 
niſtration of Juſtice, and were generally for 
Life, unleſs forfeited for Miſdemeanor, and 


often granted to Children where the Anceſtor 
was Meritorious. 


All theſe the Conqueror made feudal, and 
to hold of himſelf hereditarily generally by 


| Knight's Service, which had the Fruits of 


Wardſhips, Marriage and Reliefs, that he 
might keep up the Dependance on himſelf. 


Where a Townſhip had Lands, and ſubſiſt- 
ed before with a Provoſt or Mayor, as the 
City of London and Cinque Ports, there the 
Conqueror gave to ſuch and their Succeſſors, 
by the Tenure of contributing a reaſonable 
Tribute towards the Wars. 


He alſo confirmed to the Monaſteries, and 
to the Biſhops, Lands either in Frankalmoine 


or per Baroniam, according as the Charter 
runs. me 


From hence it was, that all Lands were 
held mediately or immediately of the King, 
becauſe every Body was obliged to paſs Patents 
for their Eſtates, and this the Conqueror made 
to be held by Fealty, that even the Property 
of their Eſtates might depend upon their Al- 


legiance 


f 
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legiance to him. This prevailed every where 
ſave only in Kent, where amongſt other Cuſ- 


toms they had that of The Father to the Bough 


and the Son to the Plough, which firſt extended 
to ſave them from all Forfeitures, but after- 
wards was conſtrued to extend to Felony only 
and theſe Privileges were allowed to the Kent: 
Men by the Grant of William the Conqueror 
whether they oppoſed him, and made this an 
Article of their Submiſſion, or whether it was 
an Act of Grace obtained by Lanfranc Arch- 
biſhop of Canterbury, and Odo Biſhop of 
Bayeux, who were ſettled in Kent, is un- 
certain, 


Thoſe that held immediately from the King 
were called his Head Tenants, or Tenants in 
Capite, as holding from the Head of the Go- 
vernment, and they gave out under Charters 
to their Vaſſals, and they took Fealty and 
had the feudal Fruits of their Vaſſals, but 
ſtill they were under Subjection to the King, 
and upon any Treaſon committed the Feuds 
were forfeited to the King, and not to the 
Lords, becauſe they ought not to receive any 
into their Lands but what were faithful to the 
King. | 


In the Courts he altered the Manner of 
Proceeding, for in the Saxon Times in the 
Whittingham Mote all Matters both Civil and 
Criminal were then debated, as likewiſe the 
Revenue ; but for civil. Matters and criminal, 
they were only a Court in the firſt Inſtance for 
Facts ariſing within the County where they 
far, but by Way of Appeal from the Injuſtice 
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of other Officers, they heard Cauſes from all 
gee the antient the Countries. But William the Conqueror 
Dialogue of only cauſed the States to recognize him, and 
— had not theſe annual Parliaments, fearing that, 
che curious being all Exgliſb, they might prove dangerous; 
Learning on but he eſtabliſhed a conſtant Court in his own 
chis Subject. Hall, made up of the Officers of his Palace, 
and they tranſacted the Buſineſs both criminal 
and civil; and hkewiſe the Matters of the Re- 
venue: And as they ſat in the Hall they were 
a Court criminal, and when up the Stairs a 
Court of Revenue. The eivil Pleas they heard 
in either Court. 


Theſe Courts confifted of the Juſticiar, 
that was in Nature of the Preſident, and call- 
ed Capitalis juſticiarius totius Angliæ. It was 
he who chiefly determined all Pleas, and 
with him ſat the Chancellor the Treaſurer 
Conſtable, and Marſhal, Senefchal and the 
Chamberlains. | 


No Cauſe of Conſequence was determined 
without the King's Writ, for even in the 
County Courts, if. the Debt was above forty 
Shillings, there iſſued a Juſticies to the Sheriff, 
to enable him to hold ſuch Plea, where the 
Suitors are judges of the Law and Fact. 


So likewiſe the Writ of Right is ſued ont, 
to; enable the Lord to hold Plea of Land with- 
in his Juriſdiction, for it grew a Maxim among 
the Normans, that no one could hold Lands 
withoutthe King's Patent, nor Plea above 405. 
without the King's Writ. 75 

| . Theſe 
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Theſe Writs were teſted by the Juſticiar, 
and generally returnable into the King's Court, 
and wherever the Court fat, either in aula 
Regis, where they fat on the criminal Side, or 
in the Revenue, which was above Stairs, if 
the Writ was returnable at either of theſe 
Sittings, as the Party appeared they proceeded 
to hear the Cauſe and give their Judgment; 
and the civil Proceedings were minuted by the 
Officers either attending in the criminal Court 
or in the Revenue; ſo that civil Pleas are 
formed both in the Sovereign Eyre of the King 
and in the Exc hequer. 


Though both the civil and criminal Buſineſs 
was diſpatched by theſe Officers, yet they had 
fome Buſineſs that was peculiar to each of them. 
The Juſticiar prefided in the Court, and there- 
fore called Capitalis, as the Head. All Pa- 
tents were formed by the Chancellor, and the 
Seal put to them, and he had the Cuſtody of 
the Seal of the Court both for Writs and 
Patents. All Manner of Accounts were chief- 
ly audited by the Treaſurer, and therefore in 
his Office the great Roll, now called the Pipe 


Roll, was made up, and was a Rent-Roll of 


the King's whole Eſtate ; from whence they 
ſent Extracts, now called the Summons of the 
Pipe, to cach Sheriff who was his Bailiff in 
each County, to gather his Revenue, and the 
Sheriff came in and accounted at Michaelmas 
and Eaſter, and brought in the Money from 
each Bailiwick. The Sheriff let the King's 
Demeſnes, and likewife gathered his Rents 
and Fines, all but the Wardſhip and Eſcheats 
Which belonged to the Eſcheator, a proper 


Office: 
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Officer appointed for that Purpoſe in every 
County. 


The Sheriff likewiſe accounted fot the Pro- 
fits of his Torns, Hundred Courts and Wa- 
pentakes, and ſometimes they farmed them at 
a certain Rent from the Crown. 


To the Conſtable and Marſhal chiefly be- 
longed the Care of Matters of Honour and 
War and Peace, and therefore all foreign Facts 
committed by the King's Subjects, were re- 
ferred to them to determine according to the 
Law of Nations and of Arms. 


From the beginning of the holy War, 
which was ſoon after the Conqueſt, there was 
a Common Law of Nations and Arms that 
went through all Chriſtendom, and the Ho- 
nour of Knighthood was univerſal. So like- 
wiſe in Richard the Firſt's Time the Laws of 


 Oleron, tranſcribed with ſome Variation from 


the Lex Rhodia, were brought into this 
Kingdom, 


The Common Law of Arms and Nations 
was {uppoſed to be beſt known to the Conſtable 
and Marſhal, as attending the King's Armies, 
and therefore theſe Matters were referred to 
them. 


The Quarrels and Diſputes between the 
King's menial Servants were determined by the 
Seneſchal and Marſhal, : 
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The Marſhal was alſo to keep the Prifoners, 
and take Care that no Indecency was commit- 
ted in the King's Houſe, 


The Chamberlains were to count the King's 


Money, as it came in and iſſued out of the 
Treaſury. 


The King's Sovereign Eyre or Court remo- 
ved with the King wherever he went, and wher- 
ever he went the Torn in that County ceaſed, 


On coming into any County, all Matters 
depending in the Torn were brought into the 
Eyre, and when there, the Record was never 
afterwards parted with, but becauſe the Eyre 
was only Ambulatory in the County where the 
King removed, they found it neceſſary that 
there ſhould be Eyres that ſhould go the 


Circuits through the ſeveral Counties in England, 


and thoſe in their Circuits ſuperſeded the Torn 
wherever they came, and tranſacted ali Manner 
of civil and criminal Buſineſs. 


They went the Circuits from ſeven Years 
to ſeven Years, and thus the Juſtice of the 


Nation ſtood ſtill till about the Time of the 
Barons Wars, 


When the Court received any Plea, it ic 
were a Matter of Fact, it was tried by a 
Jury of the County impanelled before the 
Fuſticiar, or by the Law-Wager in Debts 
upon a {imple Contract, for they thought that 
if the Plaintiff truſted to the Honeſty of the 
| Defendant in lending him his Money without 


Specialty, 
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Specialty, he ought to truſt his Conſcience if 
the Diſcharge, but, if it was denied, then the 
Witneſſes were joined with the Jury to atteſt 
the Truth of the Deed. This was according 
to the teuda] Inſtitution, the Pares Curtis ſign- 
ed the Inveſtiture, and wherever it was queſ- 
tioned atteſted it. And therefore in all Pleas 
of Land the Method was, to produce the In- 
veſtiture ſigned by the Pares Curtis, but where 
the Inveſtiture could not be found, they join- 
ed Iſſue by Battel, and therefore on the Writ 
of Right, which was after the Saxon Form; 
the Defendant had his Choice to try it either 
by a Jury or a Battel, but becauſe the Battel 


was of uncertain Event, the Aſſizes were af. 
terwards invented. 


The Battel ſeems to be a very uncertain 


Way of trying Property, and therefore it was 


in the Defendant's Choice who was in Poſſeſ- 
ſion, whether he would try it in that Manner 
or not, and where he could produce his Inveſ- 
titure, he was ſure to prevail Coram paribus 3 
and if any Perſon was got into Poſſeſſion by 
forcible Diſſeiſins, they removed ſuch Treſpaſs 
in the Torn by an Inquiſition; that fo he who 

had Jus poſſeſſionis might defend his Title in 
the Action : But becauſe the Trial was to be 
Per pares, the Sovereign Eyre never took Co- 


nuzance of Cauſes out of the Counties, and 


therefore it was neceſſary to ſend Juſtices in 
Eyre that the Cauſes in each County might be 
tried; if they did take Conuzance of Cauſes 
out of the County where the Court fat, they 
were forced to ſend Inquiſitions to Sheriffs, 
and afterwards to Juſtices in Hre, to try the 

Fact, 
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Fact, and afterwards to ſend it into the King's 
Court. 


On the criminal Side Crimes were preſented 
pn Articles of Enquiry, as in the Saxon Times, 
but they did not on ſuch Preſentments 

ut them to their Ordeal, but introduced a 
Petit Jury in the ſtead to try the Priſoner, 
and therefore the Priſoners did not uſe to 

roduce their Evidence to the firſt Jury, as 
they had formerly done, when they were put 
to their Ordeals. 


From thence they only gave the Grand 
Jury ſuch Evidence as was ſufficient to accuſe; 
this was a great Reformation of the Law, 
jor in the Saxon Times the greater Offences 
were tried by the Ordeal, and the leſs by 
Compurgators, both of which were ſufficient 
Methods of determining Cauſes, and there- 
fore the changing this into a Petit Jury was 
of great Advantage. When theſe Judges in 
Eyre itinerant returned, they lodged their Re- 
cords in the King's Court of Exchequer, ma- 


ny of which ſtill remain: And for the Fines 


and Amerciaments which were in ſuch Courts 
Proceſs went from the Exchequer, and there- 
fore on the Diviſion of the Courts the Re- 


cords of the Fines and Amerciaments were 


kept in the ſeveral Courts, and only Extracts 
out of them were tranſmitted into the Ex- 
chequer, 


But the Juſtices in Eyre had a larger Au- 
thority than any of the other Courts, for 
when the Cauſe concerned the Kings Reve- 

nue, 
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nue, they could give Day into the King's 
Sovereign Courts, ſo that the Juſticiarii Itine- 
rantes were ſuppoſed to communicate with 


the Juſticiarii Reſidentes, and to ſupply their 


Places in all che Counties where the Sovereign 
Eyre was not. 8 


As the Torn was ambulatory through the 
whole County, ſo the King's Court originally 
perambulated through the whole Kingdom, 
and after the Conqueſt, when the King diſ- 
continued the Method of making their Cir- 
cuits through the whole Kingdom, they then 
appointed Juſtices in Eyre who went in their 
Stead with a delegated Power, but were al- 
ways eſteemed Part of the King's Court exer- 
ciſing their Juriſdiction within the Counties; 
but being no more than a delegated Power 
there was ſtill a Writ of Error from them be- 
tore the King himſelf, and in the Palace of 
IVeſtminſter, where was the Seat of his chief 
Reſidence, there were reſidentiary Juſtices 
that heard and determined in the King's Ab- 
ſence, but there were often Commands given 
to bring ſuch Plea before the King. 


The Juſtices in Eyre had ſeveral Articles 
which they gave in Charge and proceeded upon, 
and all Lords of Liberties came the firſt Day 
and made their Claims, that they might hold 
Pleas within their Franchiſe at the ſame 
Time, and that the Juriſdiction of the Eyre 
might appear, and when the Charters were 
loſt, theſe Claims were allowed as Evidence of 
their Franchile, 

The 
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The Marſha! (as has been ſaid) being to 
take Care of the Priſoners, did attend the 
King's Court, but when the Juſtices became 
Stationary, there was likewiſe a ſtationary Pri- 


fon, which they called the Fleet, 


The preſent Scheme and Eftabliſh- 
ment of the Laws begun by Ed- 
ward he Fin. 


| X HE Juſticiar of England's Power was 

that which united the King's Court un- 
der one Head, and being ſo great an Officer 
he was dangerous to the Government, and 
obnoxious to the Baronage towards the End 
of the former Period, 


Teffry Peterſon made Juſticiar 9 Richard, 
and continued till 15 John, got ſo great a 
Power that he became uneaſy to the Crown, 
ſo that King John from his Death ſwore he 
then began to be King of England, and tho? 
there were two Fuſticiars afterwards in his 
Reign, they continued but for a ſhort Time, 
for Peter d* Rocher was not long in his Office, 
and being a Portivin was not grateful to the 
Engliſh, and as to Hugo de Burgo it is uncertain 
whether he was Juſticiar or not. 


It plainly appears King John had a Deſign 
to lay aſide the Power, and therefore he rea- 
dily granted an Article in the Grand Charter, 
that there ſnould be reſidentiary Juſtices, Nes 

the 
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the Common Pleas ſhould not follow his Court» 
but be held in ſome certain Place. 


From hence there was an Eſtabliſhment of 
refadentiary Juſtices, which was before in the 
Power of the Crown to conſtitute or not, and 
as ſome Antiquaries have held, that there had 
been reſidentiary Juſtices (as has been alrea- 


dy mentioned) in the Time of Richard the 
Firſt. 


Hence the Court broke out into three, viz, 


Cronica Series The Exchequer, for which he appointed cer- 


tain Barons without a Chief, for he was crea- 
ted not according to Dugdale, 31 Ede. 1. but 
according to S pclnan, tempore Edwardi ſecundi, 
and likewiſe Juſticiars who had all a Co- or- 
dinate Power; the one was to do the Buſineſs 
of the Chamber, which was a Court of Re- 
venue; the other tramſacted the Buſineſs of the 
Hall, which was an intire Court both civil 
and criminal, and which is the Reaſon why 
criminal Pleas are found among the Records 
in the Chief Pleas, they receiving till Edward 
the Firſt all Pleas as well criminal as Civil, 
then there was an exact Diviſion. 


There was likewiſe a third Court which 
was that of the Verge, held before the Se- 
neſchal and Marſhal, and therefore Fleia men- 
tions the Seneſchal as holding the Place of the 
Juſticiar, Qui tam tenet locum Capitalis Juſti- 
ciarii Regis, and they proceed without Plaint, 


Spelman's Tit. without Writ, which was the Way the Juſ⸗ 


JultiC 


ticiar uſed to proceed, iſſuing out Precepts in 
his own Name and teſted by himſelf, 5 
he 
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The Reaſon why the Verge continued was, 
that it might be privileged from the Arreſt of 
all other Courts, that none of the King's Offi- 
cers might be taken up; and that Privilege 
continued before and after the King's Bench 
was ſettled. During the Minority of Henry 
the Third there were two Juſticiars appointed, 
viz, Simon de Palliſball and William Earl of 
Pembroke ; but when Henry the Third was of 
age he conſtituted Hugo de Burgo his Preceptor 
Grand Juſticiar, and gave him many great 
Employments ; it was he who perſuaded him 
not to confirm the Charter, and it 1s very 
probable one of the Reaſons was, becauſe the 
Charter opt off one of his great Profits, viz. 
the Common Pleas. So that the firm and full 
Eſtabliſhment of the Courts was not before 
the Reign of Edward the Firſt, and indeed 
the Chief Baron was not found out till Zdward 
the Second, that being a Title that might 
have created Envy amongſt the Baronage, till 


he was known only to be a ſubordinate Officer 
of Juſtice. 


The Court of the Verge continued with 
great Juriſdiction before the Diviſion of the 
criminal and civil Pleas in the two Benches ; 
and Fleta, ſecundo libro, 3 cap. deſcribes the 
Juriſdiction of that Court before the Bench; 
for it mentions that the Aſſizes were all ad- 
journed into this Court, and they might be 
adjourned from Day to Day, or out of that 
Court, if it removed to the next Aſſizes, 
which is contrary to the Nature of the King's 
Bench, which never parts with a Record of 


which it is once poſſeſſed. This Court took 


H h Conuzance 
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Conuzance even of Robberies and Treſpaſs 
committed within the Verge, though 1t were 
in foreign Kingdoms, which was the Reaſon 
of continuing this Court at the Erection of 
the King's Bench, becauſe fuch Juriſdiction 
had been allowed in France, viz. in Nor- 
mandy; cn the Settlement of the Courts in 
King Edward the Firli's Time, they took out 
all Pleas out of the Bench which was Coram 
ipſo Rege ubicunque fuerit in Anglia. 


The Reaſon of taking them out of the 
King's Bench was, that Magna Carta had only 
made the Common Pleas reſidentiary, and there- | 
fore they would not extend it further, but the * 
Common Pleas were removed there by Writ YF 
of Error, becauſe, Juſtice flowing from the 
King, bis Juſtices Errors were rectified by 
* Henry the himſelf : And, it is (aid “ that Edward the 
Third fat in Firſt fat in Court in Perſon, which ſeems 


Perſon with 
the Juſtices is to have been deſigned to give Countenance to 


Banco Regis that new Erection: ; nothing has been ſo much 
on the Ar- commended as to ſee Juſtice done in his own 
raignment of Preſence, the Chief Juſtice gave the Judgment, 


Peter de Ri- 
* "ood tho? the King was preſent, that ſo the King 


521. At ano- Might not decide in his own Cauſe, 
ther Time the 

ſame King fat there in Perſon, on the Arraignment of Hubert Earl of 
Kent. Specd 5 24. Edward the Fourth fat there in Perſon. How. 
Medul. Hifl. Ang. 131. Richard the Third fat there in Perſon, and 
pronounced Pardon of all Offences committed againſt him. How. Medul. 
Hiſt. Angl. 136. and my 2 Cke ſays the Kings in former Times 
have N fat there. Co Tit. 71. 6. 


From henceforth the King's Bench became 
the Sovereign Eyre in the County where it 
relided, and in that Reſpect had the ſame 


Power 
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| Power of the Juſticiarius Angliæ, and the 
Aſſizes in the County where the King's Bench 
was, were from that Time adjourned into the 
| King's Bench, and not Coram Mareſcallo, as 
nt it had ſometimes been from the laying aſide 
the Juſticiar to the erecting this Court. 


of However the Marſhal*s Court was continued, 
1 that the Squabbles of Servan:s might be de- 
Y termined before the Minifter, and not before 
the King himſelf. 
Bat amongſt theſe Alterations the Court of See the antient 
Excheauer retained the greateſt Similitude off -vy —_ 


the Aua Regis, for in this Place there were quer. 
all the Officers of the King's Court continued 
in the ſame Employments, though not with 
the ſame Splendor; for the Court was compo- 
ſed of the ſeveral Barons who ſupplied the 
| Place of the Juſticiar, though they were much 
AY tower in Degree; the Treaſurer had the whole 
Cuſtody of the Revenue; the Conſtable and 
Marſhal treated the foreign Treaties, and the 
Marſhal likewiſe was to k deep the Priſoners ; 
the Chamberlains were to receive and diſburſe 
the Monies, and the Steward diſpoſed of ſuch 
Sums as related to the Houſhold. 


The Pipe Roll was the King's Rent-Roll, See the ſame 
and the particular Profits of the County were Book. 
farmed to the Sheriff, ſometimes for ſo much 
Money Numero, and ſometimes lo much Blank; 
when 1t was ſo much Numero, it was to be 
paid in ſo much Money told; if Blaxk, it was 
ſo much in fine Silver after Combuſtion: For 

when the Money grew bad in the Exchequer, 


þ ; II h 2 they 
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they were uſed to try it in the Fire, and take 


the Quantity diſſolved that came out in Silver; 


and therefore at this Day whenever the Far- 
mers pay 100 J. Blank, there is a Shilling added 
to every Pound. So the 100 J. Blank Farm is 
105 J. This called Firma dealbata, when a 
Farm was made Blank, from Numero it was 
termed dealbare Firmam. 


We now come to treat of the four Courts 


as they are divided. And, firſt, of the Chan- 
cery intitled ® the Court of Equity z—Secondly, 
of the F Common Pleas. Thirdly, the King's 
Bench, and fourthly the || Exchequer, 


* Publiſhed under the Title of Forum Romanum © 
Lex Pretoria. 

+ Hiſtory and Practice of the Court of Common 
Pleas. | 

| Hiſtorical View of the Court of Exchequer, 
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